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Financial. Interest the past month 


has chiefly centered upon the new loan 
to be floated by the government to re- 
plenish the gold reserve. Sealed pro- 
posals will be received at the office of 
the Secretary of the Treasury at Wash- 
ington until noonof February 5, for the 
purchase of one hundred million dol- 
lars of United States 4 per cent. coupon 
or registered bonds, in denominations 
of fifty dollars and multiplies of that 
sum, as may be desired by bidders. 
The bonds will be dated February 1, 
1895, and be payable in coin thirty 
years after that date, with interest at 
4 per cent., payable quarterly. They 
must be paid forin gold coin or gold 
certificates, in instalments of 20 per 
cent. upon receipt of notice of accept- 
ance of bids and 10 per cent. at the end of 
each fifteen days thereafter,with accrued 
interest from February 1, 1896, the first 
year’s coupons to be detached before 
delivery, or the whole amount can be 
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paid in one sum at the time of the first 
instalment, or in case of payment of one 
or more previous instalments, the whole 
balance can be paid at any time not 
later than the maturity of the last instal- 
ment. 

The gold reserve first fell below 
$100,000,000 in April, 1893, since which 
time it has had a continuous downward 
tendency, forcing the administration on 
three occasions previous to the present, 
to sell bonds to replenish it. 

February 1, 1894, it was reduced to 
$65.438,377. Fifty millions of bonds 
were sold yielding $58,033,295.71, in- 
creasing the reserve, less withdrawals 
ad interim, to $107,446,802, on March 6, 
1894. 

November 24, 1894, the gold reserve 
had fallen to $57,669,701. A second 
sale of fifty million of bonds yielded 
$58,538,500, and the reserve stood Dec. 
4, 1894, $11,142,021. 

February 8, 1895, the reserve was re— 
duced to $41,340,181. On that date a 
contract was made with a syndicate 
under which $62,315,400 of bonds was 
issued, and the amountof gold received 
was $65,116, 244.62, the delivery of which 
was completed June 24, 1895, and be- 
tween then and Sept. 11, 1895, the syn— 
dicate also exchanged $16,127,432.94 
gold for United States notes and Treas- 
ury notes. On July 8, 1895, the gold 
reserve as a result of this contract stood 
at $107,571,230. 

Now, in January, 1896, the gold re- 
serve is again reduced to between fifty 
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and sixty millions, and a fourth bond 
issue is projected, this time one hundred 
million dollars. 

As the gold reserve had, ever since its 
creation at the time of resumption of 
specie payments Jan, 1, 1879, and until 
April, 1893, stood largely in excess of 
$100,000,000, while in the three follow- 
it has been continuously 
drawn down, requiring repeated bond 


ing years 


issues to replenish it, ard as the pro- 
cess of depletion is still going on, in 
analogy to a run on a bank by deposi-— 
tors who have lost confidence in the 
ability of the institution to meet its ob- 
ligations, it is apparent that the dis- 
trust of the government which first 
manifested itself in 1893 still continues. 

The prevalence of this distrust has, for 
the last three years, had an injurious 
effect on business, and it is not to be 
expected that the fourth replenishment 
of the reserve, any more than the three 
preceding bond issues, will be of more 
than temporary benefit. There must be 
a recognition of the underlying cause, 
and the application of a remedy by 
Congress in the establishment of a 
proper financial policy, before full 
prosperity can again be realized. 

There is a radical difference of view 
between the administration and the Re- 
publican party in Congress, both as to 
the causes which operated to create the 
distrust and still continue to deplete the 
reserve, andasto the remedy. Thead- 
ministration ascribe as a cause, the fear 
engendered by the purchase and coin- 
age of silver, and the maintenance of the 
five hundred million of demand notes; 
and they propose the permanent re- 
tirement of these notes in exchange for 
bonds; their place to be supplied by na- 
tional bank notes, and that the govern- 
ment go out of the banking business 
entirely. The Republicans in Congress, 


on the other hand, say that the deple- 
tion of the gold reserveand the primary 
cause of the distrust is wholly due to 
the deficiency of revenue under the 
Cleveland administration, which has 
necessitated the invasion of the reserve 
for the payment of debts, and they say 
thatall that is needed to set matters right 
and restore confidence, is a provision 
for increased revenue, and they defend 
the demand notes of the government as 


ahbighly efficient form of currency. In 


the present political complexion of Con- 
gress and the administration, with the 
latter advocating a line of policy to re— 
tire the demand notes and cease gov- 
ernment banking, with the Republicans 
in favor of the maintenance of the 
present policy of government, supple- 
mented by national bank, currency,and 
with a large silver element in the Sen- 
ate, nothing can in reason be hoped for 
in the way of a permanent currency sys- 
tem during the present administration. 
There is presented too many opposing 
elements, with radically diiferent views. 
But it is to be hoped that the belief that, 
whatever form of currency we have, the 
government will never allow it to de- 
teriorate below the standard, will soon 
become so universal that the treasury 
will no longer be subjected to such per- 
sistent raids for gold as have character- 
ized the last three years. 

Following, we print extracts from the 
annual message of Mr, Cleveland and 
report of Secretary Carlisle, on the one 
hand, and the recent speech of Senator 
Sherman, in the Senate, on the other, as 
a useful summary of the opposing views 
respecting the cause of the trouble and 
the remedy to be applied. 

Extracts from President Cleveland’s 
last annual message: 


Thecompulsory purchase and coinage 
of silver by the government, unchecked 
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and unregulated by business conditions 
and heedless of our currency needs, 
which for more than fifteen years 
diluted our circulating medium, under-— 
mined confidence abroad in our financial 
ability, and at last culminated in dis— 
tressand panicathome * * * * 

The treasury notes issued in payment 
of silver purchases under the lawof 1890 
were necessarily treated as gold obliga- 
tions at the option of the holder. The 
notes on Nov. 1, 1893, when the law 
compelling the monthly purchase of sil 
ver was repealed, amounted to more 
than $155,000,000. The notes of this 
description now outstanding added to 
the United States notes still undimin- 
ished by redemption or cancellation, 
constitute a volume of gold obligations 
amounting to nearly $500,000,000., 
These obligations are the instruments 
which, ever since we have had a gold re- 
serve, have been used to deplete 
it * ¢ ®& 

Among the causes for this constant 
and uniform shrinkage in this fund 
(since 1893) may be mentioned the great 
falling off of exports under the opera— 
tion of the tariff law until recently in 
force, which crippled our exchange of 
commodities with foreign nations and 
necessitated to some extent the payment 
of our balances in gold; the unnatural 
infusion of silver into ourcurrency, and 
the increasing agitation for its free and 
unlimited coinage, which have created 
apprehension as to our disposition or 
ability to continue gold payments; the 
consequent hoarding of gold at home 
and the stoppage of investments of 
foreign capital, as well as the return of 
our securities already sold abroad; and 
the high rate of foreign exchange, which 
induced the shipment of our gold to be 
drawn against, asa matter of specula- 
tion * * * 

I am convinced the only thorough 
and practicable remedy forour troubles 
is found in the retirement and cancel- 
lation of our United States notes, com- 
monly called greenbacks, and the out- 
standing treasury notes issued by the 
government in payment of silver pur- 
chases under the act of 1890 by ex- 
change for long-term, low interest- 


bearing, bonds. * * * The cur- 
rency withdrawn by the retirement of 
the United States notes and treasury 
notes, amounting to probably less than 
$486,000,000 might be supplied by such 
gold as would be used on their retire- 
ment or by an increase in the circula- 
tion of our national banks. 


Extracts from Secretary Carlisle’s 
annual report: 


While the situation does not require 
any legislation for raising additional 
revenue by taxation at this time, it is 
such as to require the strictest economy 
in appropriations and public expendi- 
tures © © © 

The safety of the existing situation 
is, however, constantly menaced, and 
our further progress towards a complete 
restoration of confidence and prosperity 
seriously impeded by the defects in our 
currency laws and the doubt and un- 
certainty still prevailing in the public 
mind, especially abroad, concerning the 
future monetary policy of the govern— 
ment * * * Qur past experience 
with the United States notes and the 
treasury notes has clearly shown that 
the policy of attempting to retain these 
obligations of the government perma- 
ently as a part of our circulating me- 
dium, and to redeem them in coin on 
presentation and reissue them after re— 
demption, must be abandoned, or that 
such means must be at once provided 
as will havea tendency to facilitate the 
efforts of the secretary to accumulate 
and maintain a coin reserve, sufficient 
in amount to keep the public constant- 
ly assured of the stability of our entire 
volume of currency and of our ability 
at all times to preserve equality in the 
exchangeable value of its various parts 
* * * The latter alternative ought 
not to be favorably entertained except 
asalastresort * * * 

I am thoroughly convinced that this 
policy ought not to be continued, but 
that the United States notes and treas— 
ury notes should be retired from circu- 
lation at the earliest practicable day, 
and that the government should be 
wholly relieved from the responsiblity 
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of providing a credit currency for the 
people * * * 

Whatever other minor causes may 
have incidentally contributed to the re- 
sult, it must now be evident to all that 
the large withdrawals of gold from the 
treasury during the last three years, 
and the complete cessation of gold pay- 
ments to the government on account of 
Customs and other taxes, are attributa- 
ble mainly to a want of confidence in 
the stability and safety of our currency. 
This loss of confidence was the result 
ofan unwise attempt to force into the 
circulation a constantly increasing 
amount of legal tender paper, and at the 
same time forcibly to retain as part of 
our currency about four hundred million 
legal tender silver dollars, worth in- 
trinsically much less than the gold dol- 
lar, which constituted the legal standard 
of value, and the doubt and distrust 
were greatly intensified by the fear, es— 
pecially among those with whom our 
people trade abroad, that the character 
of our currency might be further im- 
paired by the free and unlimited coin- 
age of silver * * * 

For many years after resumption, 


much the larger part of the gold de- 
manded for export was furnished by 
the banks and other financial institu— 
tions, and this continued to be the case 
until July 1, 1892, but since that date 
the withdrawals from the treasury have 
considerably exceeded the amount ex- 


ported. The banks ceased to supply 
the export demand, throwing the entire 
burden on the treasury, and the people 
have withdrawn large sums for hoard- 
ing. Atthe same time, the receipts of 
gold on account of customs and other 
taxes have been constantly diminishing 
since July, 1890, and have now entirely 
ceased * * ’ 

Within a little less than two years 
after the passage of the silver purchas- 
ing act our whole currency and revenue 
system had been thrown into a most 
perplexing and dangerous state of dis- 
order and confusion. Duringthe three 
fiscal years, 1891, 1892 and 1893, the re- 
ceipts of the government exceeded its 
expenditures more than $39,000,000, 
and yet the withdrawals of gold by the 


holders of United States notes and 
treasury notes amounted to $117,- 
212,258, and the reserve was reduced 
below the sum of $100,000,000, * * * 

No one then questioned, nor does any 
one now question the ability of the gov- 
ernment promptly to meet all its ordi- 
nary obligations incurred in the main- 
tenance of the public service,and conse- 
quently the financial disturbance and 
general business depression cannot 
properly be attributed to a deficiency 
in the revenue. On the contrary, the 
deficiency in the revenue which began 
to appear in the latter part of 1892, and 
has continued ever since, is mainly at- 
tributable to the same causes which pro- 
duced the financial depression and busi- 
ness depression * * * 

No surplus revenue, however large, 
could extricate us from our present 
difficulties, or give assurance of safety 
in the future, unless it should be re- 
quired to be paid in gola under a system 
which would exempt the government 
from the obligation to furnish the gold 
when demanded, to be used in making 
the payments; and it is scarcely neces- 
sary to suggest that such a system is im- 
possible as long as the United States 
and treasury notes are kept in circula- 
tion and are redeemable in gold by the 
government itselfon presentation * * * 

There is but one safe and effectual 
way to protect our treasury against 
these demands, and that is to retire and 
cancel the notes which constitute the 
only means through which the with- 
drawals can be made. 


Summary of portions of Senator 


Sherman’s recent speech: 


The President has mistaken the cause 
of our present financial condition in at- 
tributing it to the demand for gold for 
U. S. notes instead of the deficiency 
of revenue, caused by the legislation of 
the last Congress. He places the effect 
before the cause. The conversion of the 
notes into bonds, proposed as a remedy, 
would produce a sharp contraction of 
currency, add greatly to the burden of 
existing debts, and arrest the progress 
of almost every industry that now com— 
petes with foreign productions, 
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Thetrue line of public policy is to 
supply the government with ample 
means to meet the current expenditures, 
and to pay each year a portion of the 
public debt. 

The only difficulty in the way of an 
easy maintenance of our notes at par 
with coin is the fact that during this 
administration, the revenues of the gov- 
ernment have not been sufficient to meet 
the expenditures authorized by Con- 
gress. Thedeficiency of revenue was 
the primary cause of the demand for 
gold for the United States notes. The 
gold hoarded forresumption purposes 
was not separated from the money re- 
ceived for current revenue and this 
revenue, being insufficient to meet ex- 
penses, the gold accumulated for re- 
demption purposes was drawn upon to 
make good deficiencies. Thiscreated a 
doubt of the ability of the government 
to maintain the parity of the United 
States notes with coin, and led to their 
presentation for redemption in coin, 

The draft on the treasury for coin 
during this administration has been 
greater than the amount of deficiency 
of revenue during the same period. In 
every aspect in which the subject has 
presented itself to my mind I have come 
to no other conclusion than that the de- 
ficiency of revenue and the consequent 
encroachment upon the redemption fund 
is the cause of our present financial con- 
dition, and the only remedies are either 
aradical reduction of expenditures or 
an increase of taxation, and perhaps 
both, It is strange that the President, 
in dealing with our financial condition, 
should ignore entirely the pregnant and 
controlling fact, that during his term of 
office, thus far, three issues of bonds 
have been made, amounting in the ag- 
gregate to $162,316,400 to meet current 
expenses in the time of profound peace. 

The amount of gold in the treasury 
steadily and almost continuously rose 
from $140,000,000 on Jan. 3, 1879, to 
$300,000,000 on Jan. 1, 1891. It then 
steadily decreased to July 1, 1894, when 
it was reduced to $125,000,000, and 
though replenished by the large sale of 
bonds, it was reduced Dec. 31, 1895, to 
$64,204,551. During Mr. Cleveland’s 


first term, when he was powerless to af- 
fect our currency and tariff policy, the 
Senate being Republican, the gold in- 
creased from $240,000,000 on April 1, 
1885, to $320,000,000 April 1, 1889. 
This gold came into the treasury with- 
out cost in exchange for United States 
notes or gold certificates. 

Mr. Carlisle attributes the withdrawal 
of gold to silver legislation, yet the 
Bland-Allison act was in force from 
1878 to 1890, when the accumulation of 
gold occurred,and the great body of gold 
was withdrawn after the act of July 14, 
1890, was repealed. In 1880 the gov- 
ernment received over $60,000,000 gold 
in exchange for silver certificates and 
United States notes, and yet this was 
done after the Bland—Allison act was in 
force, and the silver certificates had 
been issued under that act. United 
States notes and silver certificates were 
more convenient to purchase cotton and 
corn and when maintained at parity with 
coin, will always be preferred in large 
commercial transactions as well asin the 
current business of life. 

No other cause of our financial condi- 
tion can be stated than that unwise leg- 
islation reduced our revenues below our 
expenditures, impaired confidence in 
our ability to maintain our currency at 
par and compelled the government to 
sell bonds to provide gold for the re- 
demption of United States notes in order 
to meet deficiencies. What other remedy 
is there for our financial difficulties ex- 
cept to borrow money on the best terms 
possible to pay current deficiencies 
and to provide additional revenue 
for future wants? To this extent and 
for these purposes I am willing to sup— 
port this administration, however much 
I may disagree with its general policy. 

A careful study of the systems of 
banking, currency and coinage adopted 
by the principal nations of Europe con- 
vinces me that our system, when cured 
of a few defects developed by time, 
founded upon the bimetallic coinage of 
gold and silver, maintained at par with 
each other, with free national banks es- 
tablished at every city and town of im- 
portance in the United States, issuing 
their notes secured beyond doubt by 
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United States bonds, or some equivalent 
security, redeemable on demand in 
United States notes, and the issue of an 
amount of United States notes and 
treasury notes equal to the amount now 
outstanding, with provision for a rata- 
ble increase with the increase of popu- 
lation, always redeemable in coin, sup- 
ported by an ample reserve of coin in the 
treasury, not to be invaded by deficien- 
cies of revenue, and separated by the 
Sub-Treasury system from all con- 
nection with the receipts and expendi-— 
tures of the government—such a system 
would make our money current in com- 
mercial circles in every land and clime, 
betterthan the best that now exists in 
Europe, better than that of Great 
Britain which now holds the purse 
strings of the world. 


A Southern man 
on State Banks. 


Mr. D. V. Rieger, presi- 
dent of the Missouri Na- 
tional Bank of Kansas City, has written 
a letter which has had wide circulation 
in the South, and which we publish 
elsewhere, expressing the opinion that 
the repeal of the 10 per cent. tax on 
state bank circulation would not be as 
advantageous to the southern states, as 
a policy of extending the national bank 
act to banks of $25,000 capital. The 
letter contains a very sensible state- 
ment of the reasons why it would be 
better for the statesmen of the South to 


concur in the latter policy, and, coming 
from a southern-born man, interested 
in its growth and development, it will 
doubtless have greater effect than if it 
had its origin elsewhere. 

In our opinion, state bank notes as a 
medium of currency are dead beyond 


resurrection, The country has out- 
grown them. It has had a taste of some- 
thing better. Why a southern man, 
any more than a western or a northern 
man, should want them, we cannot see. 
Currency cannot be limited to state 
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lines any more than can theair, It is 
essentially a national affair, and the na- 
tional government is the only agency to 
regulate its uniformity and safety in 
the interest of all the people, 


The California 
raised check 
case. 


The account which is else- 
where published and dis— 
cussed of acheck for $12 drawn bya 
California bank upon its San Francisco 
correspondent, which was raised by the 
purchaser to $22,000, deposited by him 
in another San Francisco bank in which 
he had recently opened an account, and 
after collection, drawn on to the extent 
of $20,000, presents a scheme of fraud 
which is not new but has had its exact 
parallel in several cases in recent years, 
It is an operation wherein the forger de- 
pends for his success upon the weak- 
ness of the system of the banks. He 
has made a study of the subject and is 
intelligent enough to know that the only 
two points of special concern to the 
bank of payment are the genuineness of 
the drawer’s signature, and the suffi- 
ciency of the fund drawn against. He 
also, doubtless, knows that the paying 
bank sends an account to its corres- 
pondent at intervals of probably but 
once a month, and that if the check is 
once paid, discovery is not apt to follow 
until the next accounting. Purchasing 
exchange of such character as to admit 
of its being raised so skilfully as to 
baffle ordinary discernment, his only 
other concern is to obtain the confidence 
of some bank of deposit as a collecting 
medium, knowing that if the check is 
presented by a bank, the presumption 
that everything is all right is much more 
conducive to ready and unsuspicious 
payment. With a few hundred dollars, 
a pleasing exterior, and an introduction 
easily obtained, he opens his account, 
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conducts one or two small transactions, 
and readily acquires the confidence of 
his banker. Then he deposits his 
raised check. The bank presents it and 
receives payment without question. 
While it must know the rule of law 
that the drawee only looks to the sig- 
nature, there is, notwithstanding, an 
undefined feeling that it would not 
have been paid if everything was not all 
right, and having collected the money, 
the bank of deposit honors its depos- 
itor’s check the next day aad becomes 
the victim. 

As a matter of fact, in nine cases out 
of ten, where the drawer’s signature is 
genuine and the fund sufficient, the 
bank of payment knows no more, and 
even less, about the genuineness ofa 
raised check at the time of pay- 
ment than the bank who presents it, 
and will not learn of the fraud until the 
rendering of an itemized account or the 
presentation for payment of a draft 
from its correspondent which, owing 
to the wrongful payment, is apparently 
an overdraft. The chief element of 
weakness in the system which enables 
the forger to successfully get the 
money, is this fact that the bank of col- 
lection relies too much upon the bank 
of payment for matters no more within 
the knowledge of one than the other; 
and the bank of payment, also, is doubt- 
less influenced by the fact that the 
check comes through a_ responsible 
channel, and the more readily pays it. 
Between them both, the money falls 
into the lap of the forger. 

The law as to the respective responsi- 


bility of collector and payor bank in 
such cases, is discussed elsewhere, 
and the discussion extends also to cases 
where certified checks have been raised 
and paid by the bank, and where the al- 
teration has been made both before 
and after certification. 


ny Bankers will do well to give 
notaguaranty. 4 little time to reflection 
upon the proposition of law which now 
seems pretty well established and which 
has its latest expression in the case of 
United States v. American Exchange 
National Bank, herewith published, that 
**for 


where a draft is indorsed to a bank 
collection,” the indorsement by the collecting 
bank, who has no proprietary interest, does 
net import a guaranty of the genuineness of 
all prior indorsements, but only of the agent's 


relation to the principal, and where the col- 
lecting agent pays over the funds before any 
notice of irregularity or fraud, the remedy 
ts against the principal alone. 

Take the position of the banks in New 
York, Chicago, Boston, Philadelphia, or 
any other commercial centre, as affected 
by this doctrine. Does it not expose 
them to great risks in the payment of 
drafts so indorsed, which are drawn by 
correspondents at a distance, and upon 
which the payee’s indorsement has been 
forged, or the amount altered? The 
rule of law is well known that a bank 
collecting a forged draft (other than 
forgery of drawer’s signature) is liable 
to refund to the paying bank, but the 
doctrine which we now call attention to 
limits this liability to cases where the 
collecting bank, either actually or ap—- 
parently, appears as the owner of the 
paper; if it isa mere indorsee for col- 
lection, its liability is merely ephemeral, 
uutil it has paid over the money to ils 
principal. 

When a check 1s paid over the counter 
of a bank, its teller uses great caution 
in ascertaining the identity of the payee. 
When a check is paid through the clear- 
ing house to a responsible bank, there 
is no necessity for identifying the origi- 
nal payee; the presenting bank (if not 
a mere indorsee for collection) stands 
sponsor for the genuineness of the 
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paper. But when a check or draft is 
drawn by a correspondent a thousand 
miles away, made payable to Peter 
Smith, and Peter Smith loses it before 
indorsement and it falls into the hands 
of John Jones, who forges the payee’s 
name, steps into a country bank, in- 
dorses it ‘‘for collection” to that bank, 
who indorses it ‘‘for collection” to its 
city correspondent, who _ collects 
through the clearing house, remits to 
the country bank, who thereupon pays 
to John Jones, believing him to be 
Peter Smith, where is the remedy of the 
city bank? It has absolutely no recourse 
upon any responsible party, under the 
rule of law we have cited, and must 
bear the loss equally as if it had paid 
the check over the counter to John 
Jones, believing him to be Peter Smith. 
The paying bank has no possible means 
of identifying the payees of checks 
drawn upon it one thousand miles away, 
or in fact at any distance from the bank, 
In all such cases, therefore, it is abso— 
lutely at the mercy of circumstances; 
its safety stands on the uncertain ground 
that the bank who deals directly with 
the payee will use due precaution in 
ascertaining that he is 
party, 

Of course, this risk does not extend to 
cases where forged paper is handed in 


to the country bank on deposit, or by 
purchase, and where that bank becomes 
the owner, either really or apparently 
so. That bank’s indorsement is, in that 
case, as owner, and guarantees the 
genuineness of the check, and even 
though it indorses to its city corres— 
pondent ‘‘for collection,” and the city 


the proper 
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correspondent cannot be held after re- 
mittance, there will still be the liability 
of the country bank for the payor to 
fall back upon. But eliminating all 
such cases, there yet remains very great 
risk in the payment of all paper through 
the clearing house to banks who are 
mere indorsees forcollection, and where 
the responsibility of the principal behind 
them is not known or uncertain. The 
best proof that this is not visionary ex- 
ists in the reports of the several cases 
decided in recent years where checks 
have been raised or the indorsements 
forged, and the paying bank has been 
held to be without recourse against the 
receiving bank, because the latter was 
merely an indorsee for collection and 
had remitted the money. 

In England the law makes the bank 
collecting forged paper as agent, re- 
sponsible equally with the bank collect- 
ing itas owner. In this country, the 
contrary doctrine, as is shown in the 
decision herewith published, 
prevails. 


largely 
The risk to the payor bank 
is sufficiently great to induce all banks 
in clearing house cities to unite in arule 
making the collector a guarantor of the 
genuineness (other than drawer’s sig- 
nature) of all paper collected, irrespec- 
tive of the capacity in which the collec- 
tion is made. Surely the payor bank has 


no means of determining the identity of 
parties at a distance, and the collecting 
bank should in reason answer for those 
whom it represents. An amendment to 
the New York clearing house constitu- 
tion embodying such a rule was under 
discussion last spring, but was post- 
poned for the time being. 


Beginning with the February number, will be published serially, a treatise 
upon the subject of Bank Deposits and Checks, which is designed to comprehend 
all the practical questions which confront bankers, in this important branch of 


their business. 


The publication of this serial treatise having been announced in 


certain quarters to appear with the January Journal, this notice is issued postpon- 
ing the subject until February. 
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LOAN CERTIFICATES AS RESERVE, 9 


CLEARING HOUSE LOAN CERTIFICATES AS LAWFUL MONEY 
RESERVE. 


In the February number (1894) of the 
BANKING LAw JOURNAL, under the cap- 
tion of ‘‘A National Clearing House as 
a Guard against Panics,”’ there appeared 
an article by ‘‘Harman” which contain- 
ed a crude idea as to the general use of 
loan certificates in the time of financial 
panic, such as was witnessed during the 
An article 
by the same writer appeared in Rhodes’ 
‘‘Journalof Banking” of May 1894. 

Mr. William H. Rhawn, of Philadei- 
phia, has elaborated a plan for the use 


spring and summer of 1893. 


of such certificates in the time of finan- 
cial crisis, and used strong efforts to 
have his ideas adopted formaily at the 
last annual convention of the American 
Bankers’ Association at Atlanta, The 
form of Mr. Rhawn’s resolution, and 
the editorial comment on the same 
which appeared in the Bankinc Law 
JourRNAL for November will, it is hoped, 
invite discussion by those who have 
gained by reason of their experience 
and knowledge of the workings of the 
great clearing houses of New York, 
Philadelphia, Boston and other cities, 
such valuable information. The adop- 
tion of the use of clearing-house loan 
certificates during the panic of 1893, 
was in itself of vital importance, and 
the amount which was taken out in New 
York alone,—some $43,000,000,—dem- 
onstrated the necessity of the situation. 
Would it not, therefore, be a benefit, 
not only to the banks, but to the business 
world at large, to see the introduction 
and passage of a billin congress author- 
izing the issuance, in times of panic or 


financial distress, of clearing-house loan 


certificates, and the use of same, allow- 
ing them to be counted as lawful reserve 
to a limited extent, say 50 per cent., 
but not in any event as a circulating 
medium, Atone time in 1893, in at 
least one city of the south, it was re- 
ported that the certificates were used 
from hand to hand. This was clearly 
against the statutes of the United States, 
and there are other good reasons why 
they should not be so used. Too free 
use of loan certificates, of course, is un- 
advisable, and to this end there should 
be a penalty attached in the way of ex-— 
trainterest charges. This would go far 
toward preventing the chance of undue 
inflation of the currency. 

The form of resolution, such as was 
presented to the American Bankers’ As- 
sociation might be changed or modified 
so as to prevent any question as to its 
true meaning. It is not essential to 
create the certificates into “lawful 
money,” but to allow them to be held as 
lawful reserve, or such portion of them 
as may be deemed prudent. Congress 
in its wisdom could certainly allow the 
certificates to be held and counted by 
the banks. Concerning the objection 
as to discriminating between clearing 
houses, it is well known that the three 
great clearing houses are at New York, 
Boston and Philadelphia. Many cities 
of the south and west have associations 
which are most important factors to the 
banking interests, and the discretion 
given to the comptroller would seem to 
cover the case quite fully, If onthe en- 
actment of such a law as has been pro- 
posed, the comptroller saw fit to with- 
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hold his permission to issue certificates, 
it should be taken for granted that his 
discrimination was founded on good 
and sufficient reasons. 

The question naturally arises as to 
how a uniform use of the certificates 
should be established. There might 
be formed a national association, the 
members of which being composed of 
representatives from the various clear- 
ing houses of the country and the selec- 
tion of which representatives should be 
men possessing views on finances of un— 
equivocal soundness. This association 
could by its powers of formation be por- 
tioned off in sub-committees in order to 
allow it to be of local benefit and to per- 
mit it to understand the requirements 
of the respective localities. 

A financial panic does not, experience 
has shown us, strike everywhere at 
once. It travels like a storm from point 
to point. Hence it would be necessary 
to have the machinery so arranged that 
the application could be made in the lo- 
the required 
Moreover, the bill to congress 


cality where situation 
relief, 
banks 
to charge the borrowers twice the am- 


should be so framed as to allow 


ount of interest which the loan certifi- 
cates bear, if it did not conflict with the 
usury laws of the various states, and by 
so doing it would have the tendency of 
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lessening the demand on the banks in 
the time when they have the greatest 
need for money, 
potent point, There may be arguments 
on this both pro and con, but the prac- 
tical side of it seems to carry force if not 


This appears to be a 


favor. There would be serious objec- 
tion to the use of certificates as currency ; 
not only as before mentioned it would 
be unlawful, but because it would in- 
vite most disastrous results in the 
overtrading, venturesomeness and un- 
warrantable use of money. 

As to whether the adoption of the use 
of certificates legally would work an in- 
justice to the State Banking Associations 
isa question. In some sections they 
would be the gainers and in others it 
would be a disadvantage to them. If by 
an act of Congress loan certificates were 
legalized,the national banks would be es- 
teemed in time of distress as the stronger ; 
in other words they would be the banks 
which had the greater amount of money 
to distribute among depositors and cus- 
tomers, and the state banks having only 
actual cash reserve would be more or 
less handicapped. One of the greatest 
benefits derived in the use of clearing— 
house certificates is the moral assurance 
they afford. 
dent during the recent monetary dis- 


turbances. HARMAN, 


This was particularly evi- 


NOTES OF RECENT BANKING CASES, 


Sufficiency of Indorsement and Transfer. 
—In Brook v. Van Nest, court of errors 
and appeals of New Jersey, November 
19, 1895, the indorsee of a promissory 
note indorsed it and 
credit of himself.” Before maturity, he 
took it out of the bank which discounted 
it for him, and passed it away with this 


“for discount 


special indorsement. Held (1) That the 
person to whom it was so passed ac-— 
quired a valid title under such indorse- 
ment. 

(2). The validity of a transfer made 
in New Jersey of a note made payable 
in New York must be governed by the 


law of New Jersey. 





DEDICATION OF THE CLEARING HOUSE. 


THE DEDICATION OF THE NEW YORK CLEARING HOUSE. 


PROGRAMME. 


. INTRODUCTORY ANNOUNCEMENT, 
Mr. William A. Nash, 
President N. Y. Clearing House Ass’n. 


INVOCATION, 
Rt. Rev. Henry C. Potter, 
Bishop of New York. 


DEDICATION HYMN, 
Bank Clerks’ Glee Club. 


STATEMENT OF BUILDING COMMITTEE, 


Mr. Frederick D. Tappen, 
Chairman, 


. ORATION AND DELIVERY OF BUILDING, 
Mr. J. Edward Simmons, 
Of the Building Committee. 


Mendelssohn. 
Bank Clerks’ Glee Club. 


. SELECTION, 


ADDRESS AND ACCEPTANCE OF BUILDING, 
President William A. Nash, 


ADDRESS, 
Hon. Alexander E. Orr, 


President of the Chamber of Commerce. 


CHORUS—“America,” P 
Glee Club and Audience. 


ADDRESS AND BENEDICTION, 
Bishop Potter. 


Collation in Board Room. 


The dedication ceremonies at the 
new building of the New York Clear- 
ing House, on Cedar Street,on the 15th 
of January were very impressive. As- 
sembled in the large upper room direct- 
ly under the dome, surrounded on all 
sides by tasteful groupings of the na- 
tional flag, were fully 600 representative 
men, distinguished in financial, com- 
mercial and professional circles. The 
ceremonies were opened with a brief in- 
troductory announcement by the presi- 
dent of the clearing house, and the in- 


vocation of the Bishop of New York, In 
all that followed there was nothing so 
eloquent or so impressive as the joining 
together of that great body of serious 
men in the simple and beautiful words 
of the Lord’s Prayer with which the in- 
vocation closed. 

Mr. Frederick D, Tappen for the 
Building and Clearing House Com- 
mittees, briefly stated the object of the 
gathering and the purposes for which 
the building was designed. 

Mr. J. Edward Simmons was the 
orator of the day. His address was elo- 
quent and comprehensive. He sounded 
the praises of the architect and dwelt at 
length upon the architectural beauties 
and utility of the structure. He pointed 
to the facade, emblazoned with the arms 
of nation, state and city, as evidence 
that the clearing house stood not alone 
for sound finance but for patriotism,and 
pointed to the record of the association 
which had maintained the credit of the 
government in time of war, and of the 
“Again and 
again has it been demonstrated,” said 
the speaker, ‘‘that the great battles of 
the world are not always won by the 
soldier. 
as well as in war; and the intrepidity of 
the one is equal to the heroism of the 
other. Who of us can ever forget the 
great financial battle of 1893, its bril- 
liant leadership and the glorious victory 
achieved by the associated banks of New 
York?” 

Speaking of the utility of the clearing 
house records, he said: ‘‘The books of 
the New York Clearing House Associa- 
tion enable us to ascertain at any mo- 
ment the standing of every bank be- 


country in times of peace. 


There are generals in finance 
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longing to the association and the char- 
acter of its management. Our daily 
proof-sheet supplies each bank with an 
authentic exhibit of the clearing—house 
dealings of all its associates, and like a 
financial sun, it reveals the extent and, 
in a degree, the character of their trans- 
actions. Imparting knowledge, the 
clearing-house records naturally beget 
decision and promptness in the conduct 
of business. They protect us against 
the perils of excessive loans and dis- 
counts; they are pointers of the drift,as 
well as of the character, of business; 
they serve as prophets, foretelling the 
course of financial storms; they are 
trustworthy guides to the wise investor. 
It is scarcely possible to exaggerate the 
advantages the American business man 
may derive from the light shed by our 
clearing-house records on the nature and 
the prospects of mercantile movements, 
not only in New York but throughout 
the country.” 

At the close of the address, Mr, 
Simmons delivered possession of the 
building to the president of the asso- 
ciation, Mr. William A. Nash. The 
president accepted the building in a 
short address, in which he briefly allud- 
ed tothe history of the association and 
the high standard of credit it maintained, 
He said that ‘‘the standard of admission 
to membership has steadily risen with 
The re- 
quirements as to capital and character 
of those who now may knock for en- 
trance are such that only the really ex- 
cellent are prepared to meet and pass the 
scrutiny. The severity of inspection is 
not for the purpose of suppressing or 
discouraging new institutions, but to 
foster stronger and better ones. We 
open our doors freely, but only the 


every year of our existence. 


highest grade are admitted to the close 
and trusting relations which prevail in 
this body; hence the assertion that this 
beautiful building, with its splendid ap- 
pointments, will be sufficient for our 
uses for at least a century, is probably 
not far from the truth.”’ 

Mr. Alexander E, Orr, president of 
the Chamber of Commerce, represent- 
ing the merchants of New York, then 
delivered a congratulatory address. He 
pointed out that the building did not 
mean merely anaggregation of comforts 
and conveniences to be used in the op- 
eration of the purposes for which con- 
structed, but it reached further, suggest- 
ing a closer relationship between the 
banks of the city than ever before, there- 
by broadening and enlarging their use— 
fulness and directly benefitting the com- 
munity who extend to them their pa- 
tronage and trust them with their 
money. Indeed, the speaker said, it will 
reach further and deeper still, for if ad- 
vantage is taken of the possibilities and 
the members will make this place their 
rendezvous for general conference and 
interchange of views, it will, in time, 
become the center of financial thought 
and action in the United States, not only 
giving tone and character to the bank- 
ing institutions of the country, but also 
confidence and incentive to the people 
in every walk in life, who will look to it 
for guidance and suggestion in forming 


their demands for sound financial legis- 


lation. 
When Mr. Orr concluded, the audi- 


ence joined in singing the national an- 
them ‘‘America,”” A brief address by 
the Bishop of New York followed, and 
with the pronouncing of the benediction 
ended the formal dedicatory ceremonies. 
Following these, an enjoyable collation 
was served in the board room, 
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RE-DISCOUNTS BY BANKS 


Many banks, especially in the states 
west of the Mississippi River andfin the 
south, have an inadequate amount of 
banking capital and are often put to 
great shifts to accommodate their cus- 
tomers. A practice has arisen of mak- 
ing arrangements with eastern banks 
for what they calla ‘‘line of accommo- 
dation,” and many of the great eastern 
oanks in sending out their circulars, so- 
liciting new business, state that they 
will give ‘‘as large a line of accommoda- 
tion” to banks depositing with them as 
the balances kept on hand will justify. 
In other words, the necessities of cer- 
tain banks, and the desires of other 
banks to increase their line of deposits, 
nave led to giving accommodations or, 
in other words, to the re-discount of 
paper. 

The word ‘‘re-discount” implies that 
the bank offering this paper has taken it 
from one or more of its customers, ex- 
ercising the privilege of subtracting the 
discount; that the paper, thus offered, 
has become the actual property of the 
bank, 

Has a bank under any circumstances 
the right toborrow money? There can be 
no question that under certain circum- 
stances a bank has the right to borrow, 
It is limited to a very narrow field. It 
can only borrow when the bank itself is 
in need. The money obtained must be 
applied to the necessities of the bank, 

It has never been held, and I presume 
never will be, unless bank charters 
should be endowed with different pow— 
ers from what they have heretofore pos- 
sessed, that a bank has the right to 
borrow money for the purpose of lend- 


ing it again. In other words, that a 
bank has the right toenter into the bro- 
kerage business. Neither has a bank 
the right to borrow for the benefit of its 
officers or other customers by way of 
lending its credit, by accommodation in- 
dorsement. 

The question of borrowing for the ne- 
cessities of the bank would in turn im- 
ply that some of the officers or directors 
of the bank desiring to borrow must de- 
termine that the necessity exists, The 
question then arises: Who has the power 
to determine that such a necessity ex- 
ists? Does this power lie in the presi- 
dent? I believe that such has never been 
decided to be the case, Does it lie in the 
cashier? The cashier is the executive 
officer of the bank. His duties are those 
of general manager, but those duties 
have been carefully defined in many de- 
cisions and I believe that in none of 
these decisions has it been held that the 
cashier has the right to perform any 
other than the ordinary duties incident 
to his office. It has never been held 
that it is within the ordinary duties of 
a cashier to determine when a necessity 
for re-discounting paper exists, nor has 
it been held that it was within the line 
of such duties for him to sell the prop- 
erty of the bank by way of re-discount. 

The general managing body of the 
bank is the board of directors. Their 
position is provided for and recognized 
by custom, by law and by the charters 
of the banks. All matters outside of 
the ordinary course of business should 
of right be decided by them. Bothlaw 
and reasoning place the power of deter- 
mining when a necessity for re—discount 
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arises in the discretion of the board of 
directors. To make a legitimate re- 
discount then, the following things are 
essential: 

First. There must be the necessity on 
the part of the bank for use of the pro- 
ceeds of the rediscounted paper. 

Second. That necessity must be de- 
termined by the board of directors. 

Third, The board of directors must, 
by proper resolution spread of record, 
authorize the re-discount of the speci- 
fied paper. 

Fourth. Such re-discount must be ar- 
ranged with some other person or 
bank. 

Fifth. The board of directors must 
authorize some officer, either the presi- 
dent or cashier, to indorse the name of 
the bank upon the paper offered for re- 
discount. 

When the board of directors has so 
acted, the power exercised being within 
its discretion cannot be questioned, ex- 
cept its exercise is prohibited by the 
charter or by law. That the president 
or cashier should, by virtue of his office 
have this power, is against reason. They 
are elected by the directors and are sub- 
ject to the authority of the directors. 

The board of directors is immediately 
responsible to the shareholders, being 
elected by them, and hence should de- 
termine all matters outside the ordinary 
duties that devolve upon the officers of 
the bank, 

The case of the First National Bank 
of Kalamazoo against Stone, Supreme 
Court of Michigan, September 26, 1895, 
is a state case in which the question of 
rediscount was discussed. To state the 
facts briefly, the cashier of the Kalama- 
zoo bank wrote: “I have a surplus of 
funds at present and wouid like more 
good paper. Can’t you send me more 


good paper with your bank’s indorse- 
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ment, say three to five thousand, on 
time, sixty to ninety days?” In reply to 
this request the defendant bank wrote: 
**Inclosed I hand for discount and re- 
turn Lansing Iron & Engine Works, 
$5,000, three months, from June 28th, 
1886.” 

These two quotations give us all the 
facts necessary for our present discus- 
The request comes from the Kal- 
amazoo bank. The object of the re- 
discount, for it must be termed such, 
was the accommodation of the Kalama- 
zoo bank, It was not an accommoda- 
tion granted to supply the needs of the 
defendant bank. ‘‘The heart of the law 
of banking is that the bank has such 
powers as are requisite for the safe and 


sion, 


convenient attainment of the purposes 
of its incorporation, the chief of these 
being to provide a place of safety in 
which the public may keep money and 
other valuables, and to lend its own 
money and that of others deposited with 
it for a profit, and to act as agent in the 
remission and collection of money.” “It 
is not the purpose of banking to make a 
profit by trafficking as a merchant does, 
but by allowing the public to use the 
: [5 
money, not its credit, that a bank is to 
lend, There is too much business done 
already on baseless credit to need to 
create corporations for that purpose.”’ 
‘*A bank has an inherent right to borrow 
money whenever it is reasonably neces 
sary in the proper conduct of its busi- 
ness, unless especially restricted. The 
privilege is the child of necessity and is 


bank's funds for a fair return.’ 


limited by the same necessity or intrin- 
sic propriety which gives it birth, The 
borrowing must be incidental to the le- 
gitimate banking business of the asso- 
ciation; otherwise, the actis w/tra vires.” 
‘*Neither as included in its powers, nor 
incidental to them, is it a part of a 








in- 
‘he 
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bank’s business to lend its credit. Ifa 
bank could lend its credit as well as its 
money, it might, if it received compen- 
sation and was careful to put its name 
only on solid paper, make a great deal 
more than any lawful interest on its 
money would amount to. If not care- 
ful, the power would be the mother of 
panics, and if no compensation was re- 
ceived, there is the additional reason, if 
any is needed, that such a power is in 
derogation of the rights and interests 
of stockholders, and in all events could 
only be exercised with the consent of 
all.” 

It is unquestionably true, as stated in 
the previous part of this article, that the 
board of directors may declare a neces— 
sity, and by proper methods rediscount 
the paper of the bank. ‘*The board may 
authorize the president, or cashier, or 
both, to borrow money, indorse the 
notes of the bank or obtain a discount 
for the benefit of the bank,”” They may 
impower the president alone, or the 
president and cashier jointly, to borrow 
money on behalf of the bank and in- 
dorse its promissory notes to obtain 
discounts for its use. These powers 
also include the power to make delivery 
of the paper thus negotiated, 

It has also been held recently by the 
court of Appeals of the United States, 
that it is not within the ordinary duties 
of the cashier to rediscount the paper of 
the bank, The Kalamazoo Bank could 
certainly not occupy the position of an 
innocent holder, it having requested the 
transfer of the paper to it without any 
knowledge of any necessity for such 
transfer on the part of the defendant 
bank, but simply for its own accommo- 
dation. The other position assumed by 
the Michigan court that three directors 
were cognizant of the facts, would not 
bind the bank at all. It has been ex- 


pressly decided that directors to bind 
the bank must act in their capacity as 
such at meetings, and their private con- 
sent outside is of no force or effect, 

Another fallacious argument, both in 
this case and that of Davenport against 
Stone, is that this was the customary 
method of doing business, and that 
there was about $100,000 of this paper 
outstanding in Michigan. That because 
so much paper was outstanding it must 
have been the opinion of the bankers 
and their attorneys that this wasa legal 
way of doing business. Another falla— 
cious argument used is that if the di- 
rectors choose to trust the entire man- 
agement to their cashier, the bank is 
liable. It has been well said that: ‘‘au- 
thorities so large as to confer in an im- 
portant degree the control of the cor- 
porate affairs, the directors cannot con- 
fer.” 

The only case in which the argument 
last made would be of any value would 
be where the party plaintiff was an in- 
nocent holder for value, which certainly 
cannot be the case of the Kalamazoo 
bank, 

A proper understanding of the ques- 
tion of rediscounts as practiced by many 
banks, would show that it is a method 
used by weak banks to increase the 
volume of their business in their efforts 
to accommodate customers to a greater 
extent than their banking capital will 
allow. It is entirely probable that the 
item of rediscounts will not appear in the 
statement of any strong bank, and if so, 
only temporarily. Instead of $100,000 
of rediscounts the New York banks 
would show a sum running largely into 
the millions The question of the am— 
ount of this paper outstanding has noth- 
ing to do with the legal right of the 
banks to make such discounts. There 
can be no question but that conserva. 
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tive bankers would regard any bank 
carrying a loan of rediscount as the de- 
fendant in the case criticized did for 
some seven years, as an evidence of 
weakness. 


Behind the officers of banks lie the 


board of directors, the shareholders and 
the depositors; all of whom have their 
rights in which they must be protected. 
When the actual necessity exists a bank 
may borrow. The duty of determining 
the necessity and meeting it on the part 
of the borrowing bank has been set out 
above, but upon the lending bank, or 
the one accepting the rediscount, the 
law also places a burden. Before ac- 
cepting paper indorsed to it by any 
officer or officers of borrowing banks it 
devolves upon the bank receiving the 
paper to determine whether the steps 
taken have been regular. It has no 
right to simply trust to the integrity and 
honor of the officers offering the paper. 
It has no right to presume that all steps 
have been regularly taken. As a bank- 
ing institution it knows that the redis- 
countis out of the ordinary line of the 
bank’s business. It may be directly 
forbidden by the charter of the bank,or 
again it may not be authorized by the 
charter of the bank. The offering of it 
may be for the accommodation of the 
cashier or the president or of some con- 
cern in which one or both of them are 
interested, either as partners or as share- 
holders. Or it may be that the officers 
of the bank in order to swell the volume 
of their business and to make a differ- 
ence between the rate of interest which 
they can obtain from the lender,and the 
rate at which they can rediscount the 
paper, are simply using the bank as a 


LAW JOURNAL. 


conduit to obtain the accommodation 
for some of their customers, 

It has been distinctly and repeatedly 
held that the officers of a bank have no 
right to bind the bank by indorsing its 
name on paper for the accommodation 
of others. The lending bank, or the one 
accepting the rediscount, must at its 
peril determine that the officer indors- 
ing the name of the bank upon the pa- 
per offered for rediscount had the au- 
thority so to do. Were such not the 
case, and could the president and cash- 
ier, by virtue of their positions bind the 
bank, it would open wide a door to 
fraud. 

Bankers have supposed without any 
knowledge of the law, that they have 
completed the obligation of the redis- 
counting bank by placing the proceeds 
of the notes rediscounted to the credit 
of that bank on their books, thereby 
mingling these funds with the other 
unds of the bank. But thecourts have 
distinctly held that where the bank was 
simply used as a conduit through which 
to pass the money to other parties, that 
the placing of the money to the bank’s 
credit did not bind the bank. 

In some recent decisions, especially 
those in the United States Supreme 
Courtand the Circuit Court of Appeals, 


the courts are tending toward a proper 
enunciation on this subject. 

To conclude, there is a wide differ— 
ence between brokerage and legitimate 
banking. The two businesses should 


be kept distinct. The safety of both 
shareholders and depositors 
this. 


demand 


WILLIAM Bosson, 
Indianapolis, Ind., Jan. 10, 1896. 





FORGED CHECKS. 


A BANK’S RESPONSIBILITY IN THE COLLECTION AND PAYMENT 
OF FORGED CHECKS, 


The Journal has received from a cor- 
respondent in California the following 
statement of facts, with request for a 
discussion of the liability of the banks 
participating therein, as governed by 
the law of California: 


On December g, 1895, the Bank of Woodland, 
Cal., issued a check on Crocker Woolworth 
National Bank of San Francisco for $12, pay- 
able to, say, A. H. Dean. Said Dean had 
opened an account at the Nevada Bank of San 
Francisco, with $795. 

On December 17, Dean deposited said check 
to his credit in the Nevada Bank, altered as to 
date to December 13, 1895, and as to amount to 
$22,000. The check was presented to Crocker 
W. National Bank through clearing house on 
P. M. The 
Crocker W. National Bank paid it by its settle- 
ment at theclearing on the 17th. The Crocker 
W. National Bank charged the drawer, the 
Woodland Bank, $22,000 on December 17. 

On December 18, his check on 
Nevada Bank for $20,000, and on presentation 
he was paid $20,000. 

The Crocker W. National Bank madeupa 


of December 17 for payment. 


Dean drew 


statement to its corresponpent or customer, the 
Woodland, at say, end of the month and sent 
the same to it; and on inspection the Woodland 
Bank discovered that the $12 check (or draft) 
had been ‘‘raised” from $12 to $22,000. 

The rule of the clearing house allows two 
hours from the hour of the exchange in which 
paying bank has to determine if it will paya 
check; that is, if the exchange is at 2 P. M. the 
paving bank has until 4 P. M. in which to re- 
turn a check found not good. 

Who stands the loss under the law of Cali- 
fornia? 


In Redington v. Woods, 45 Cal. 406, 
the Supreme Conrt of California state 
the following principle: 


‘‘The rule is, therefore, now well set- 
tled that if the drawee, in good faith, 


and without negligence, pay even to an 
innocent holder of a check, which has 
been fraudulently altered in amount 
after it left the hands of the drawer, he 
will, ordinarily, be entitled to recover 
back from the person to whom it was 
paid the excess over the true amount of 
the check.” 

In that case, a check for $30, payable 
to John Crane or order, upon the Lon- 
don and San Francisco Bank, was given 
a stranger in exchange for gold. This 
check, with date altered to the follow— 
ing day, amount to $2,931.25 and payee 
to Woods & Cheesman, was delivered to 
the latter, a firm of brokers,in purchase 
of $3,500 in legal tender notes by the 
stranger, who had previously called 
upon them, inquired as to the price of 
that amount of legal tenders and subse- 
quently returned with the check altered 
as aforesaid. The firm took the pre- 
caution to send their clerk to the bank, 
with the statement that the party pre- 
senting the check was a stranger, but 
the teller pronounced it all right and 
paid the money. 

The court held that the fact that the 
body of the check was in a different 
handwriting from the signature, and 
that the bank had been warned that 
a “stranger” had tendered it, were not 
such “suspicious” circumstances as to 
take the case out of the rule above 
stated; that the case was one where the 
brokers who collected the check must 
refund. It appeared, however, that there 
had been a failure to return, or offer to 
return, the check. This was held a pre- 
requisite to recovery from the bro- 
kers and a valid defense to the action 
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against them. The case, therefore, was 
ordered to a new trial. 

The principles involved in Redington 
v. Woods govern the present case, and 
point to a liability on the part of the 
Nevada Bank to refund unless 

1. It can bring itself within the prin- 
ciple of the recent cases which hold that 
a bank collecting forged paper as agent, 
is not liable for the proceeds after it has 
paid over the money to its principal, or 
unless 

2. It can maintain a liability upon the 
part of the drawer, for negligence in 
carelessly drawing the check, 

1. Space is limited, and all that is 
necessary to do in elucidation of the 
principle of non-responsibility of an 
agent bank in collecting forged paper is 
to point to the latest decision of the fed- 
eral court upon the subject, rendered in 
U. S. v. American Exchange Bank, pub- 
lished at page 34 of this Journal, which 
refers to the cases, and announces the 
principle. The only case we know of 
upon the same subject in California, is 
Wells, Fargo & Co, v. U. S. decided by 
the U. S. Circuit Court, N. D. Califor- 
nia (Reported B. L. J. June 1, 1891) 
wherein Wells, Fargo & Co had asa 
collecting bank, collected a check for 
an increased amount and paid over the 
money to their principal. The court 
held they were not responsible for the 
money, and used this language: 


‘‘A negotiable instrument so indorsed 
as to show to the payor thereof that as to 
the person presenting the same for pay- 
ment it is in his hands for collection 
only, is notice to such payor that the in— 
dorsee is the agent of the indorser and 
has no authority to do aught but collect 
the amount thereof for the principa! and 
pay it over tohim. Money paid by mis- 
take toa person acting as agent for an- 
other, and by him paid over to his prin- 
cipal without notice of the mistake, can- 
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not be recovered back from the agent 
Money paid on a forged, raised or al— 
tered negotiable instrument, carrying 
nothing suspicious upon its face, to a 
person known to be acting as an agent, 
and by him paid over to his principal in 
ignorance of the forgery or alteration, 
cannot be recovered back from the 
agent,” 


In the Nevada bank case it received 
the check, as we understand, on de- 
posit, and collected as owner. If so, it 
would not fall within the benefit of the 
principle that as agent, its responsibility 
ceased upon payment over to its princi- 
pal, but would be liable under the rule 
established in Redington v. Woods, by 
reason of the fact that it had received 
money ‘“‘paid by the drawee, without 
consideration, under an innocent mis- 
take;” unless 

2. Can the drawer be held liable 
under the circumstances? 

In the Wells-Fargo case, just cited, 
the court uses this language: 


“When the drawer has made his check 
in such a careless or incomplete manner 
that a material alteration may be read- 
ily accomplished without leaving a per- 
ceptible mark, or giving the instrument 
a suspicious appearance, he himself pre- 
pares the way for fraud, which, if com- 
mitted, he must suffer for, and not the 
innocent person into whose hands the 
paper may come in the regular course 
of business.” 


This language furnishes a fighting 
ground for the maintenance of the pro- 
position that it is the duty of check 
drawers to use an increased degree of 
care in safeguarding their issues against 
alteration, in view of the high state of 
efficiency to which the forger’s art has 


advanced. It is the old, familiar 
language first used by Mr. Daniel in his 
work on negotiable instruments (§ 1659) 
and is based on the English case of 
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Young v. Grote, 4 Bing. 253, wherea 
check was filled out for fifty pounds 
with the ‘‘fifty” written with a small 
“f”’ and commenced in the middle of the 
blank line. Upon being filled up and 
collected by the depositor’s clerk for 
‘‘three hundred and” fifty, the amount 
was held chargeable to the depositor, 
as the careless drawing of the check had 
been made easy and simple. 

But, while an increased rule of dili- 
gence upon the part of check-drawers 
at the present day would be a wise 
judicial policy, it cannot be gainsaid 
that 
whelmingly against a proposition which 
would render liable one,who had drawn 
a check in the ordinary way, without 
special safeguards (probably as was the 
Bank of Woodland check) which had 
been so successfully altered as to baffle 
the detection of the paying-teller of the 


the recent decisions are over- 


We cannot refer in de- 
We cite one of the 
most recent, Exchange National Bank 
of Spokane v, Bank of Little Rock, 
Ark , decided October, 1893, by the U. 
S. Circuit Court of Appeals, Eighth 
Circuit. One Jordan, an employe of 
the Little Rock Bank, whose business it 
was to prepare exchange tor the cashier 


drawee bank, 
tail to all the cases. 


to sign, drew a draft on New York to 
his own order for $25, under pretence 
that he wanted to make a remittance. 


He so wrote the words “twenty-five” 


that there was room to insert thereafter 
the word ‘‘hundred;” he so punched 
the figures ‘‘$25” that two ciphers and 
a star might be added; he so wrote the 
figures *‘$25"’ as to permit the addition 
of two ciphers, The cashier signed the 
draft after examining it, and Jordan 
thereupon changed itso that it became 
as complete and perfect a draft for 
$2500 as if originally drawn for that 
amount. The draft was passed away 
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and discounted in good faith for value 
by the Spokane bank, It was held that 
it was not the negligence of the drawer 
but the crime of the forger that was the 
proximate cause of the loss, and the 
bank which cashed the draft must be 
the loser, 

Not all the cases go to this extreme; 
but the existing body of decisions rend- 
ers it highly improbable that any liabil- 
ity would be placed upon a bank or in- 
dividual who had drawn a check in the 
ordinary way, without special or extra 
precautions, because the check had 
proved susceptible to successful altera- 
tion. 


Contemporaneously with the receipt 
of the above inquiry, was also received 
from aSan Francisco correspondent a 
discussion of the Woodland check case, 
arguing that the collector bank should 
not be responsible to the payor bank, 
in which he advances certain proposi- 
tions and puts certain inquiries, which 


we will endeavor to answer. He says: 


‘*A bank of this city who was victim- 
ized by aclever raiser of checks at its 
own counter, has adopted the practice 
of requiring its correspondent to give 
them daily advice of its checks drawn 
on them. Now as the paying bank can 
require its customer to advise of checks 
drawn, why should the collecting bank 
be held responsible for the genuineness 
of the checks?” 


Because, under the law as it now ex- 
ists, the responsibility of the paying 
bank for genuineness extends only to 
the signature of the drawer. Thatis a 
matter within its peculiar knowledge, 
But the law does not make the drawee 
responsible for the residue of the check, 
as to payee, amount or indorsers. As 
said by Ruggles J. in Bank v. Bank, g 
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Comst. 234: “The presumption that 
the drawee is acquainted with the draw- 
er’s signature, or able to ascertain 
whether it is genuine, is reasonable. 
But to require the drawee to know the 
handwriting of the residue of the bill 
is umreasonable. It would, in most 
cases, be requiring an impossibility.” 
The California court in Redington v. 
Woods, says: ‘‘The rule that the drawee 
is not presumed to know the hand- 
writing in the body of a bill or check, 
and is not bound, before payment, to 
ascertain, at his peril, that the amount 
has not been altered in the body of the 
bill, is founded on principles of reason 
and justice, and ought not te be dis- 
turbed.” 

If the drawee bank has it within its 
power to require a correspondent to 
daily advise as to checks drawn, the ex- 
ercise of such power is conducive to its 
own safety as well as the safety of other 
banks collecting checks upon it; but 
the ability to require such information 
is no reason why the legal burden of 
determining the genuineness of the 
body of all checks should be placed upon 
the drawee bank. Our correspondent 
further says: 


‘“‘Henry C. Van Schaack, of the Den- 
ver bar, in his work, the law of checks, 
third edition, on page 124, says in rela- 
tion toa certified raised check ‘that the 
paying bank may recover from the 
party receiving the money the differ— 
ence between the original and increased 
sum’ (Nat. Bank of Com. v. Nat. M, B. 
Assn. 55 N. Y. 211). But further along 
he says: ‘Where, however, the party 
presenting the check for payment has 
been mislead or prejudiced by the mis— 
take of the bank in paying such a check, 
as for instance, if in consequence of the 
recognition by the bank of the check in 
question, he had paid out money to the 
person from whom he had received the 
instrument, the bank could not reclaim 


from the holder of the check the differ- 
ence between the original and increased 
amounts, So that even in thecase of a 
bona fide holder of a certified check, 
which aftercertification has been fraud- 
ulently altered by raising the amount, 
the rule would seem to be that the bank 
paying such a check by mistake can re- 
claim to the extent of such alteration, 
where the holder has suffered no loss 
or detriment in consequence of the 
bank’s mistake.’ 

‘In the case of Crocker W. National 
Bank of this city, there is no certifica- 
tion, but the act of payment, If a bank 
certified a check which had been raised 
before certification it is presumed, if it 
paid the same, as certified, to a collect- 
ing bank that the payment couid not be 
voided where the position of the col- 
lecting bank has been changed by pay- 
ment of the money to its customer, a 
rascal, If the latter is good law, why 
should the payment of an uncertified 
check receive a different treatment?” 


It is not good law, ‘‘if a bank certi- 
fied a check which had been raised 
before certification, if it paid the same, 
as certified, to a collecting bank that 
the payment could not be voided where 
the position of the collecting bank has 
been changed by payment of the money 
to its customer, a rascal.”” On thecon- 
trary, in such a case the bank has the 
right to recover the money, similarly as 
in the case of payment of an uncertified 
raised check. Marine Nat. Bank v, Nat. 
City Bank, 59 N. Y. 67; Security Bank 
v. Nat, Bank, 67 N. Y. 458. In the 
Marine Bank case it was decided that a 
bank by certifying a check in the usual 
form simply affirms the genuineness of 
the signature of the drawer, and that 
he has funds sufficient to meet it, and 
engages that they will not be withdrawn 
to the prejudice of the holder of the 
check, but does not warrant the genu- 
ineness of the body of the check. Ac- 
cordingly it was held that the plaintiff 
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bank, which had certified and after-— 
wards paid to the defendant bank a 
forged check, altered before certification 
by raising the amount and changing the 
date and name of the payee, could re- 
cover back 
money paid by mistake. 

The language quoted 
Schaack— 


the amount paid as for 


from Van 


“Where, however, the party present- 
ing the check for payment has been mis- 
lead or prejudiced by the mistake of the 
bank in paying such a check, as, for in- 
stance, if in consequence of the recog— 
nition by the bank of the check in ques- 
tion, he had paid out money to the per- 
son from whom he had received the in- 
strument, the bank could not reclaim 
from the holder of the check the differ- 
ence between the original and increased 
amounts.” 


is contained in achapter entitled 
‘‘alteration of certified check after cer- 
tification,” 1s based on a New York case 
wherein such a check was involved, and 
relates only to payment of a certified 
check which has been so altered after 
certification. It is easy to see a dis— 
tinction between the bank’s right of re- 
course where it pays a check altered Jde- 
fore, and one altered after, certification. 
In the former instance, for reasons set 
forth in the Marine Bank case, the right 
of recovery is similar to where it pays 
an uncertified raised check. But when 
a bank certifies a check for $50, it per- 
forms a similar transaction to the man 
who issues his promissory note for $50. 
If the holder afterwards raises it to $500 
and passes it to an innocent holder who 
presents it, collects the $500, and on 
strength of the payment, parts with the 
money to one giving him the note, 
clearly the maker ought to know the 
character and amount of his own obli- 
gation, and if the negligence in mistaking 
would cause loss to an innocent party, 
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he should not be permitted to recover 
back the payment. This is, substan- 
tially, the doctrine of National Bank of 
Commerce v. Nationil Mechanics Bank- 
ing Assn., 55 N. Y, 211, upon which 
Mr. Van Schaack bases the quoted 
portion of his text. The decision is that 
where a bank certifies a check, which is 
raised after certification, and then pays 
the raised certified check, it cannot re- 
cover if the holder would suffer loss in 
consequence of its mistake; but other- 
wise it can recover. 
In conclusion, 
says: 


our correspondent 


‘I cannot see why payment is avoid- 
able, except the collector is not harmed 
thereby. Parties say the collecting 
bank should know the honesty of its 
customer before taking the check on 
deposit for collection. Why should not 


the paying bank have advice so that it 
can be certain as to what it is doing 
before payment of alarge check? There 


should be some fixed rule in law where- 
by to guard against fraud, and de- 
termine upon whose shoulders it should 
fall.” 


There is a fixed rule of law which 
says that it is unjust to place a greater 
responsiblity upon the drawee bank 
than that of determining the drawer’s 
signature, and giving it the right of re- 
covery from one collecting a check 
otherwise altered. Should this rule be 
changed, to make the drawee responsi- 
ble for the genuineness of the entire 
check, or is there more justice in the 
rule, as it stands, as applicable to the 
facts of the present case? As between 
drawee and collector, the alteration or 
erasure is equally open to the inspec- 
tion of each, and we cannot see why the 
drawee should be more chargeable to 
ascertain that the check has been tamp- 
ered with, than the holder, While the 
practice of giving advice by drawers of 
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large checks drawn, of secret signals 
between drawer and drawee, and the 
use by drawers of all approved sate- 
guards to prevent forgery of their 
checks, is highly to be commended, 
such practices are not legally obli 
gatory upon check-drawers and their 
omission does not make the drawers 
chargeable with negligence, much less 
drawees. Where a stranger opens a 
small account and almost immediately 
deposits a check for $22,000, more than 
twenty times thesize of the original de— 
posit, it is within the exercise of reason- 
able prudence for the receiving bank to 
telegraph the drawer as to amount and 
all other particulars, knows 
that the paying bank is chargeable 
with the correctness of the signature 
alone, 


for it 


In our opinion, the legal burdens 
placed upon banks in the payment of 
checks of their depositors or corres- 
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pondents are heavy enough already, and 
should not be added to. In New York 
city, where a bank collecting a check 
through the clearing house, as owner, is 
liable to refund in case it proves a 
forgery in other respect than the signa- 
ture, an amendment to the clearing 
house constitution was recently intro- 
duced and discussed (but has not, as yet, 
been adopted) extending the liability of 
the collecting bank to cases where it 
collects as agent, for, under the decisions, 
as before shown, a bank collecting 
forged paper in the latter capacity, is 
not liable to refund the money after it 
has paid over the proceeds to its prin- 
cipal. This shows, at least, a sentiment, 
that the collector and not the payor 
should be responsible for money paid on 
forged paper, except where the forgery 
is one of the depositor’s signature, for 
which, under the law, the payor is 
charged with the responsibility. 


FLORIDA BANKERS’ ASSOCIATION, 


The annual meeting of the Florida 
Bankers’ Association will be held in the 
rooms of the Board of Trade at Jack- 
sonville, Friday, Jan. 24, 1896. The 
Executive Committee are striving to 
make the session one of interest and 
profit to all who attend, 

They desire to bring the banks of the 
state into a closer union and hope for a 
large representation. Much good has 
been done for the banking interests by 
the association, and more remains to be 
accomplished, and will be, with aunion 
of effort. 

Papers will be read by Messrs, L, C. 
Massey, president of the State Bank of 
Orlando; D,G. Ambler, director of the 


First National Bank of Tampa; G. C. 
Stapylton, president of the Leesburg 
and County State Bank, and R. C. 
Cooley, cashier of the First National 
Bank of Florida. The programme will 
embrace a discussion of the following 
topics: 

1, ‘‘Express Money Orders.”’ 

2. ‘‘Better Safeguards for Loans, In- 
cluding Uniform statements from Bor- 
rowers.” 

3. ‘‘Should Bank Officers and Em- 
ployes Engage in Other Business?” 

4. A State Clearing House, and Uni- 
form Compensation to Interior Banks 
for Their Services.” 

5. ‘*Miscellaneous Topics.’ 
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CHARLES W. DAYTON. 


Comparatively few possess the rare faculty of 
doing everything they undertake well, and 
among the limited number perhaps no more 
conspicuous instance could be cited than the 
successful career of Charles W. Dayton, whose 


talent has enabled him to score success and at- 


From Harper's Weekly. 


of Connecticut, was the great great grandfather 
of Charles W. on his maternal side, while 
Major John Canfield, of the Continental Army, 
and member of the Continental Congress, was 
another of his distinguished relatives. Each 
succeeding generation of the family has in- 


Ss 
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Cuar_es W. Dayton. 


tain distinction in law, politics and citizenship. 
His success as postmaster in New York city has 
won him national and international fame for, 
with the exception of Gen. Thomas L. James, 
the administration of no former incumbent of 
that office was marked with the progressive and 
efficient management which has distinguished 
Mr. Dayton’s administration. 

Born in Brooklyn, N. Y., on Oct. 3, 1846, the 
subject of these lines is a son of the late Abram 
C, Dayton; the family is of Puritan and Hugue- 
not descent. Andrew Adams, in the 
Continental Army, twice speaker of the Conti- 
nental Congress and chief justice of the State 


colonel 


cluded men ef eminence in the professions and 
affairs of state. 

In 1861 Mr. Dayton graduated from a public 
school and entered the College of the City of 
New York, but did not finish his course, owing 
to reverses that overtook his father. He secured 
a clerkship in a law office and thus obtained the 


means for pursuing his legal studies in Columbia 
College Law School trom which he secured his 


Bachelor of Laws degree in 1868. He at once 
began practice and confined his attention chiefly 
to the civil departments of the profession, mak- 
ing a specialty of corporation, commercial and 
real estate law. He soon acquired an extensive 
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practice and won repute as a lawyer of ability. 

Politically, Mr. Dayton is a Democrat of the 
Jeffersonian type and, even before attaining his 
majority, in 1864, made speeches supporting 
Gen. McClellan for the Presidency. Since 
that campaign he has taken active participation 
in all the political discussions of importance 
and warmly advocated the candidacy of Mr. 
Cleveland, for whom he took the stump and 
worked indefatigably throughout the various 
campaigns. His address delivered at Burling- 
ton, Iowa, in 1888, was printed by the National 
Democratic Committee and circulated as a cam- 
paign document. In 1881 Mr. Dayton 
elected to the Assembly and served on the 
Judiciary Committee of that body. He declined 
a renomination in 1882, and became secretary 
of the Citizens’ Reform movement which,in a 
campaign of ten days, polled 78,000 votes for 
Allen Campbell for Mayor. In that year he also 
organized the Harlem Democratic Club, of 
which he was made president in 1888. He has 
frequently been a delegate to the state conven- 
tions, and in 1884 was an elector on the Demo- 
cratic ticket, and was made secretary of the 
Electorial College. In 1893 he was appointed 
postmaster of New York city, and his appoint- 


was 


ment received the highest commendation from 
the press without regard to party. In the fall 
of 1893 he was elected a delegate to the Consti- 
tutional Convention. That his efforts have been 
successful in securing for the city an admirable 
mail service is evidenced on all sides. 

Among the far reaching improvements in- 
augurated during Mr. Dayton’s term may be 
mentioned: 

The mail car service on the cable lines. 

The prospective establishment of U.S. mail 
transports, whereby foreign 
will be met at Quarantine and shipped at once 
to the railroads, thus saving work at the New 
York office, and consequent receipt of these 
mails throughout the country from twelve to 
thirty-six hours sooner than by the present sys- 
tem. 

The provision of reading rooms for clerks and 


incoming mails 
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carriers at every station throughout the city. 

The establishment of six new branch stations, 
twenty-two new sub-stations and one hundred 
new stamp agencies. 

The discipline of a force of nearly 4,000 em- 
ployes so that the New York office is a model 
for other offices, and the clerks work practically 
on eight-hour tours. 

A system of inspection and audit so accurate, 
that with a bank account aggregating about 
$120,000,000 last year an irregularity or cefal- 
cation was not known. 

Every employe charged with an offense is 
notified of a hearing where be may be repre- 
sented. Minutes of evidence are taken, and full 
opportunity for the taking of all testimony of- 
fered is given; a record is thus made for an ap- 
peal tothe department, if desired by the ac- 
cused. In addition to these facts it should be 
stated that the large force which Mr. Dayton 
commands feels towards him a sense of loyalty 
and an earnest desire to co-operate with him 
because of their faith in his fairness and justice 
towards them, uninfluenced by political bias or 
the appeals of partisanship. 

In 1894 Mr. Dayton’s name was prominently 
mentioned for the Mayoralty, and in 1895 he 


was spoken of as a candidate for the Supreme 
Court. 


Respected and esteemed for his clean political 
and professional record, Mr. Dayton is equally 
well known in business and social circles 
throughout which he has a host of warm friends 
and admirers. He is a member of the Bar As- 
sociation, State and City, also of the Sons 
of the Revolution, the American Geographical 
Society, the New England Society, the Manhat- 
tan, Players, Democratic, Sagamore, Down- 
town and Harlem Democratic clubs; is one of 
the incorporators of the New York Post Gradu- 
ate Medical School, a director of the Seventh 
National Bank, the Twelfth Ward Bank, and 
of the Twelfth Ward Savings Bank, trustee of 
the Hariem Library and the Harlem Law 
Library, and was president of the board forthe 
improvements of Park avenue. 





LEGAL DECISIONS. 


BANKING LAW. 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the carefulattention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


BANK AND DEPOSITOR. 


RIGHT TO APPLY DEPOSIT UPON DEBT OF DEPOSITOR—BANK CANNOT APPLY WHERE IT 
HAS KNOWLEDGE THAT DEPOSITS BELONG TO THIRD PARTIES, 


Clemmer v. Drovers’ Nat. Bank, supreme court of Illinois, June 5, 1895; rehearing denied, Oct. 16, 1895. 


Clemmer and others, located in different country districts, were consignors of live stock to 
Hanna & Sons, of Chicago, who sold the stock on commission, and the proceeds, after deducting 


expenses, belonged to the shippers. 


Hanna & Sons deposited the proceeds in the Drovers’ Na- 


tional Bank, who knew the money was the proceeds of stock consigned on commission, but did 


not know who the consignors were. 
their indebtedness to it. 


Hanna & Son failed, and the bank applied the proceeds upon 


Held, the bank, having knowledge of the character of the deposits, had no right to apply them 
in satisfaction of its own demands against the depositor. 


CarTER, J. Hanna, Son & Co. were 
factors, engaged in selling live stock on 
commission at Chicago, and. transacted 
their banking business with appellee, 
the Drovers’ National Bank. Appel- 
lants, Clemmer and others, were ship- 
pers of stock, having no business rela- 
tions with each other, but each shipping 
separately on his own 
Iowa, 


account from 
On June 9g, 1890, Hanna, Son & 
Co, received and sold for the several 
appellants certain lots of live stock at 
the Union Stock Yards, For each lot 
sold the factors received from the pur- 
chasers a ticket which stated the kind of 
stock, the weight, price, the total am- 
ount to be paid, and that it was for de- 
posit in appellee’s bank, out did not 
state who the consignor was. Accord- 
ing to the custom of business between 
appellee and Hanna, Son & Co., the 
clerk of the former called for and ob- 
tained from the latter their tickets, col- 
lected the money, and deposited it to 
the credit of Hanna, Son & Co. When 
sales were made, the proceeds, except 
acertain amount allowed for commis- 


sions and expenses, belonged to the 
owrers of the stocks; and it was the 
duty of Hanna, Son & Co. to pay over 
the same to them, or on their order, or, 
as to some of the appellants, to deposit 
in other designated banks, as directed. 

The aggregate amount appellants 
should have received was $4,859. A 
few hundred dollars of this was for one 
lot sold on June 7th. Appellee knew 
this money was the proceeds of sales of 
stock consigned for saleon commission, 
but did not know who the consignors 
were. Hanna, Son & Co, had been tran- 
sacting business in this way with appel- 
lee for several years, but appellants had 
no knowledge of their business rela- 
tions. The total deposits of Hanna, Son 
& Co. made with appellee on June 9, am- 
ounted to $12,379.21, but they checked 
out on the same day all but $3,475; and 
on the morning of June roth, appellee 
applied this balance on an overdue note 
of Hanna, Son & Co.; and it is this bal- 
ance which the circuit court decreed 
that appellee should pay to appellants 
pro rata according to their respective 
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demands, over which this controversy 
arises. John S. and William P. Hanna 
constituted the firm, and as such firm 
and as members of another firm, had 
been in the same business for many 
years. As members of another firm, 
they had become liable as sureties of 
one Clark to appellee for upward of $12, - 
ooo, and later, with one Sinclair, gave 
their note to appellee for $7,135.86 of 
this indebtedness, which note, by suc- 
cessive renewals, appellee carried sever- 
al years, and until it applied the above- 
mentioned balance of $3,474.31, stand— 
ing to the credit of Hanna, Son & Co., 
towards its payment, on June Io, 1890. 
We think the evidence fairly shows 
that Hanna, Son & Co. had been for sev- 
eral years,and were at the time of the ap- 
plication of said balance by the bank, un- 
able financially to pay this indebted- 
ness, and that appellee well knew their 
financial condition. They failed in busi- 
ness June 10, 1890, and have since re- 
mained wholly insolvent. Upon re- 
ceiving notice from the bank, on June 
1oth, that it had applied this balance on 
the note, Hanna, Son & Co. protested 
against any such application, and stated 
to appellee that the money did not be- 
long to them, but belonged to their con- 
signors. They aiso notified appellants, 
who soon thereafter severally came and 
demanded from the bank payment to 
them as the real owners of the fund. 
Appellee contends that the relation of 
trustee and cestui gue trust did not exist 
between the consignees and the con- 
signors, but the relation of debtor and 
creditor only, and that, when the mon- 
eys in question were deposited, the 
bank became simply a debtor therefor 
to the depositors, and had the right, in 
accordance with a previous agreement 
attached to the note in question, to ap- 
ply such deposits towards the payment 
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of the note. The theory of appellee on 
appeal, and the one on which the appel- 
late court seems to have reversed the 
decree, was and is that, whether the pro- 
ceeds of these sales were or were not a 
trust fund, still, when they were depos- 
ited in the bank with other moneys of 
Hanna, Son & Co., and mixed with a 
mass of other money in the bank, they 
lost their identity, and could not be fol- 
lowed as a trust fund; that, “the right 
to follow a trust fund ceases when the 
means of ascertainment and identifica- 
tion fail, as where the subject-matter is 
turned into money, and mixed and com- 
pounded in a general mass of property 
of the same description.” And the con- 
tention of appellee now is that, what- 
ever remedy appellants may have, it is 
not by bill in equity to fasten a trust 
upon this balance in appellee’s bank, and 
compel its distribution to appellants ac- 
cording to their respective interests ; and 
it is insisted that this contention and 
the judgment of the appellate court are 
in strict conformity to the previous de- 
cisions of this court as announced in the 
following cases; School Trustees v. Kir- 
win, 25 Ill. 73; Bank v. Goetz, 138 III. 
127, 27 N. E. 907; Wetherell v, O’Brien, 
140 Ill. 146, 29 N. E. 404; Association 
v. Jacobs, 141 Ill. 261 31 N. E. 414; 
Svanoe v. Jurgens, 144 Ill. 507; Doyle 
v. Murphy, 22 Ill. 502. On the other 
hand it is insisted by appellants that 
the precise question here 
was not presented by the cases cited, 
nor by any case heretofore decided 
by this court adversely to appellant’s 
contentions. It is said that in School 
Trustee v. Kirwin, supra, much relied 
on by appellee, it did not appear that 
there was any balance or fund in the 
bank standing to the credit of French, 
the depositor, upon which a trust could 
have been impressed in favor of the 


involved, 
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trustees of schools; and that, in all the 
cases cited, the rights of creditors were 
involved, and, as presented, the ques- 
tion was not, as in the case at bar, 
whether there was a general liability of 
the bank or receiver of the fund or pro- 
perty to the complainant, but whether 
the complainant was entitled to a pref- 
erence over other creditors. Appellants 
cite, among other cases, Bank v. Gilles- 
pie, 137 U. S. 411, 11 Sup. Ct. 118, 
where a bill based upon facts very sim- 
ilar to those here involved, was sustain- 
ed by the supreme court of the United 
States. 

We are, however, clearly of the opin- 
ion that the decree of the circuit court 
should be sustained upon other grounds, 
and that it does not become necessary to 
determine whether ornot appellants have 
pursued precisely the proper remedy 
to recover the moneys justly belonging 
to them. It is well settled that a factor 
has no right to pledge, deposit, or ap- 
ply the property of his principal to se- 
cure or pay his own debt. Bank v, 


REFUSAL TO PAY CHECK DRAWN UPON SUFFICIENT FUNDS-—LIABILITY OF 


Schween, 127 Ill. 573, 20 N. E. 681;3 
Am. & Eng. Enc. Law, 345. Appellee 
knew that the moneys collected and de- 
posited by it on the tickets received 
from Hanna, Son & Co. were the pro- 
ceeds of the sales of stock consigned to 
them for saleon commission, and was 
bound to know it had noright to apply 
these moneys in payment of its own de- 
mands against the commissicn mer- 
chants. As to the contention that it 
cannot be known that this balance ap- 
plied by appellee on the note was the 
moneys of appellants, and that all of 
appellants’ moneys may have been 
drawn out by Hanna, Son & Co., and 
embraced in the $9,000 checked out on 
the oth of June, it is sufficient to say 
that it must be presumed that they 
checked out their own moneys to others, 
rather than the moneys of appellants. 
Knatchbull v. Hallett (In re Hallett’s Es- 
tate) 13 Ch. Div. 696.) We think it 
clear from the evidence that this bal- 
ance really belonged to appellants, and 
that they had the right to recover it. 


BANK—TEM— 


PERATE DAMAGES, 


Atlanta Nat. Bank v. Davis, supreme court of Georgia, June 10, 1895. 


1. Where a check, properly indorsed, was by due course of mail sent for collection to the bank 
on which it was drawn, the drawer having atthe time sufficient funds on deposit in that bank 
with which to pay the check, and it was returned unpaid, this was in effect a refusal to pay, al- 
though there was no protest or willful dishonor of the paper, and its return, as stated, was due 
solely to the negligent mistake of an employe of the bank, 

2. In such case the bank, even though there was no proof of special damage, was liable to 
the drawer of the check for such ‘‘temperaie” damages as would be a reasonable compensation 
for the injury, and in legal contemplation this means something more than mere nominal damages, 


3. In the present case the verdict for $200 was not too large. [Syllabus by the court]. 


Error from city court of Atlanta; T. 
P. Westmoreland, Judge. 

Action by A. W. Davis against At- 
lanta National Bank, Judgment for 
plaintiff, and defendant brings error. 
Affirmed. 

Lumpkin, J. 1. The plaintiff's check 
came by due course of mail to the de- 


fendant bank, upon which it was drawn, 
and in which he had on deposit at the 
time sufficient funds with which to pay 
it. The check was returned unpaid. It 
seems clear from the evidence that this 
was done, not Geliberately or malicious- 
ly, but in consequence of a mistake 
made by one of the employes of the 
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bank. The paper was not protested or 
wilfully dishonored. Still, sofar as the 
plaintiff is concerned, we think what oc- 
curred amounted to a refusal to pay 
this check. The consequences to him, 
resulting from the inadvertence of the 
bank official, were exactly the same as 
if there had been an express refusal to 
pay. Wedonot think a bank should 
be allowed to send cut a paper with a 
badge of dishonor upon it, and then pro- 
tect itself by saying, in effect, this was 
caused simply by its own carelessness. 
2, It was not denied that if the con- 
duct of the bank amounted to a refusal 
to pay, it was liable in damages to the 
plaintiff, but the serious question was 
as to what should be the measure of 
such damages. There was no proof of 
any actual or special damage, and the 
defendant therefore insisted that at 
most the damages awarded should be 
only nominal. We have given the sub- 


ject some investigation, and as a result 


we find ourselves unable to accept this 
The 
following authorities are pertinent, and 
throw much light upon the question. In 
2 Add. Cont. sec. 8 0, the author, after 
stating the general rule that a banker is 
bound to honor the checks of his cus— 
tomers, if presented within banking 
hours, and provided he has in hand suf- 
ficient funds for the purpose, belonging 
to his customers, adds: ‘‘And if he re— 
fuses, he is liable to an action by the 
customer for substantial damages, for it 
is a discredit to the customer to have 
his check refused payment.”’ Again, in 
2 Morse, Banks, sec. 458, after a state- 
ment of the general rule relating to the 
bank’s duty in the premises, we find the 
following: ‘‘This duty and this right are 
so far substantial that if the bank re- 
fuses, without sufficient justification, to 
pay the check of the customer, the cus- 


as a correct proposition of law. 


tomer has his action for damages against 
the bank. It has been said that if, in 
such action, the customer does not show 
that he has suffered a tangible or meas. 
urable loss or injury from the refusal, 
he shall recover only nominal damages. 
But the better authority seems to be 
that, even if such actual loss or injury 
is not shown, yet more than nominal 
damages shall be given. 
be possible that a customer’s check can 
be wrongfully refused payment without 
some impeachment of his credit, which 
must in fact be an actual injury, though 
he cannot, from the nature of the case, 
furnish independent, distinct proof 
thereof.”’ Accordingly it would seem 
that the plaintiff's recovery is not to be 
limited to merely nominal damages. We 
find authority for saying that in such a 
case he should be awarded ‘‘temperate”’ 
damages. Thus in Birchall v. Bank, I9 
Cent. Law J. 390, it was ruled that a 
bank is liable in temperate damages to 
a customer, fora wrongful dishonor of 


It can hardly 


his check, without proof of special dam- 
ages. In the notes appended to an ar- 
ticle on ‘‘Damages for Wrongful Dis 
honor of Checks,” following the report 
of the above-cited case, will be found a 


large coilection of authorities, which 


may be of help to any one desiring to 
further pursue an investigation into this 
question. Another authority for the al- 
lowance of temperate damages to a cus- 
tomer for wrongful dishonor of 
check, although special damage is not 
shown, is Newm. Bank Dep. sec. 215; 
and the same rule is stated in 3 Am. & 
Eng. Enc. Law, p. 226, under the title 


‘**Checks.”’ Ina note to the text, Bir- 
chall’s Case, supra, is cited, 

3. In view of all the evidence disclos- 
ed by the record, we think the verdict 
for $200 rendered in the present case 
was temperate, and therefore sustain- 
able. Judgment affirmed. 


his 





LEGAL DECISIONS. 


COLLECTION. 


LIABILITY OF COLLECTING BANK FOR DEFAULT OF CORRESPONDENT—ILLINOIS—BANK 
LIABLE FOR SELECTION OF SUITABLE CORRESPONDENT ONLY; WHERE SELECTED, 
CORRESPONDENT BECOMES AGENT OF PRINCIPAL, AND COLLECTING BANK NOT 
LIABLE FOR ITS DEFAULT. 


Waterloo Milling Co. v. Kneuster, supreme court of Illinois, October 16, 1895. 


Plaintiff,a milling company in Waterloo, Ill., deposited with defendants, private bankers at that 
place, several drafts with bills of lading attached, on parties in North Carolina. Defendants for- 
warded the drafts to the First National Bank of Wilmington and the Bank of New Hanover, Wil- 
mington,N.C.,who collected them,and remitted defendants their New York exchange, upon receipt 
of which, defendants credited plaintiff with the amount. By reason of the failure of the North 
Carolina banks their N. Y. exchange was dishonored. Defendants subsequently received divi- 
dends from the estate of one of the banks. 

Held, that defendants having transmitted the drafts in due season to suitable correspondents, 
it was not liable to plaintiff for the latter’s default, and the fact that defendants had credited plain- 
tiff with the amount upon receipt of the drafts and had subsequently received dividends, did not 
prevent it from charging plaintiff with the balance. The loss from the failure of the North Caro- 


lina banks must be borne by plaintiff. 


BaILey, J. The controlling question 
in this case is whether the First Nation- 
al Bank and the Bank of Hanover of 
Wilmington, N. C., to which the de- 
fendants transmitted the drafts in ques- 
tion for collection, were, in making the 
co!lections and remitting the money, the 
agents of the defendants or of the plain— 
tiff. It appeared from the stipulation 
of the parties that the drafts were de- 
livered by the plaintiff to the defend- 
ants with bills of lading attached, 
to be transmitted by the defendants 
to Wilmington for collection. No in- 
structions were given by the plaintiff to 
the defendants as tothe bank or agency 
in Wilmington to which the drafts 
should be sent, and all were sent in due 
time and with due diligence to these 
banks; all but the last two being sent 
tothe First National Bank, and those 
two to the Bank of Hanover, At the 
time the drafts were sent to these banks 
respectively, the banks were each re— 
sponsible, and in good standing, their 
solvency then never having been called 
in question; and it is admitted that the 
defendants used due diligence in select- 
ing these banks as the agencies for col- 


lecting the drafts and 
money. 


remitting the 
The drafts were all paid to the 
Wilmington banks in due course of 
business, but before the money collected 
was remitted to the defendants both 
banks failed, and the money, with the 
exception of certain sums paid over by 
the receiver of the First National Bank 
of Wilmington, was never received by 
either the defendants or the plaintiff. 
Where a draft upon a nonresident 
drawee is deposited with a local bank 
for collection, and especially where, as 
in this case, it is deposited to be trans- 
mitted to the place of residence of the 
drawee for collection, the bank fully 
discharges its duty by transmitting the 
draft in due season to a suitable agent, 
at the place of residence of the drawee, 
with necessary instructions; and it is 
not liable for loss occasioned by the neg 
ligence or default of the collection 
agent thus employed. Such collecting 
agent becomes the agent of the holder of 
the draft,and not of the bank with which 
it is deposited for collection. While some 
of the courts have been disposed to hold 
the bank in such cases to a higher de- 
gree of responsibility, the better reas- 
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oning,as well as the weight of authority 
seems to support the rule as we have 
stated it, and that rule has long .been 
recognized and adopted in this state. 
In Allen v. Bank, 22 Wend. 215, the 
stricter rule is held, but ina noteto that 
case as it is reported in 34 Am. Dec. 315, 
by Mr. Freeman, it is said: ‘‘The pre- 
ponderance is against the principal case 
and in favor of the rule that the liability 
of a bank taking a note or bill for col- 
lection which is payable at a distance ex- 
tends merely to the selection of a suit— 
able and competent agent at the place 
of payment, and to the transmission of 
the paper to such agent, with proper in- 
structions; and that the corresponding 
bank is the agent, not of the transmit- 
ting bank, but of the holder; so that the 
transmitting bank is not liable for the 
default of the correspondent where due 
care has been used in selecting the cor- 
respondent.” The foregoing statement 
of the rule by Mr. Freeman, is quoted 
with approval in Bank v. Sprague, 34 
Neb. 318, 51 N. W. 846, and the rule 
itself is adopted. In Guelich v. Bank, 
56 Iowa. 434, 9 N. W. 328, the reasons 
of the rule are stated as follows: “‘The 
course of business of defendant and all 
other banks is, in such cases, to make 
collection through their correspondents, 
They do not undertake themselves to 
collect the bills, but to indorse them to 
other banks, at the place where payment 
is tobe made. The holder of the paper, 
having full notice of the course of busi- 
ness, must be held to assent thereto. He 
therefore authorizes the bank with whom 
he deals to do the work of collection 
through another bank. The bank re— 
ceiving the paper becomes the agent of 
the depositor, with authority to employ 
another bank to collect it. The second 
bank becomes the subagent of the cus- 
tomer of the first, for the reason that 
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the customer authorizes the employment 
of such an agent to make the collection, 
The paper remains the property of the 
customer, and is collected for him. The 
party employed, with his assent to make 
the collection, must therefore be regard- 
ed as his agent.” In Daly v. Bank, 56 
Mo. 94, the plaintiff was a depositor in 
the defendant bank, and deposited there- 
in certain drafts in controversy in that 
case. The drafts were sent by the de- 
fendant to the National Bank of Vicks— 
burg, which the defendant believed 
trustworthy, with directions to collect 
and remit. The Vicksburg Bank col- 
lected the money, and kept it, and be- 
came insolvent, and it was held that 
defendant was not liable for the loss. 
The foregoing cases are entirely in har- 
mony with the decision of this court in 
Aetna Ins. Co. v. Alton City Bank, 25 
Ill. 245, in which it was held that, where 
a bill or note is received by a bank for 
collection, which renders its transmis- 
sion to another place necessary, the bank 
discharges its duty by sending it in due 
season to a competent, reliable agent, 
with proper instructions for its collec- 
tion, There the legal holder of the bill 
indorsed and delivered it to the defend- 
ant bank for collection in the usual and 
regular course of banking business, and 
the defendant bank on the same day in- 
dorsed and transmitted it for collection 
to certain bankers in St. Louis, Mo., the 
proceeds of the bill, when collected, to 
be placed to the credit of the Alton 
Bank, By the negligence of the cor- 
respondent bankers in failing to have 
the bill protested for nonacceptance, 
and to give notice of nonacceptance,the 
amount of the bill was lost, and it was 
held that the defendant bank was not 
liable. In discussing the case the court 
said: ‘‘This presents the question wheth- 
er the bank receiving such paper for 
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collection if bound-for the acts of? their 
correspondents, and are responsible 
for their negligence, or whether their 
undertaking requires anything more 
than that they should use reasonable 
care and prudence in the selection of a 
responsible correspondent, to whom it 
shall be intrusted. That a bank receiv- 
ing such paper for that purpose, in the 
usual course of business, is bound to 
use ordinary and reasonable care in se— 
lecting an agent competent and respon- 
sible there is no doubt. And a want of 
such precaution would clearly render 
them liable for consequent loss, It does 
not appear that there was any agree— 
ment on the part of the bank to become 
liable, at all events, for any loss that 
might occur from the acts of their cor- 
respondents, and the law imposed no 
such liability.” See, also, Drovers’ Na- 
tional Bank v. Anglo-American Pack— 
ing & Provision Co., 117 Ill, 100, 7 N. 
E. 601; Fabens v, Bank, 23 Pick. 332; 
Stacy v. Bank, 12 Wis. 629; Bank v. 
Howell, 8 Md. 530; Lawrence v. Bank, 
6 Conn, 521; Third Nat. Bank v. Vicks- 
burg Bank, 61 Miss, 112; Bank of Louis- 
ville v, First Nat. Bank of Knoxville, 8 
Baxt. 1o1; Bank v. Goodman, 10g Pa. 
St. 422, 2 Atl. 687; Hyde v. Bank, 17 
La, 560: Bank v. Burns, 12 Colo. 539, 
21 Pac, 714; Bank v. Ober, 31 Kan. 599, 
3 Pac. 324; Meciiem. Ag. sec. 514 In 
the light of these authorities it must be 
held that the First National Bank and 
the Bank of Hanover, of Wilmington, 
N. C., were the agents of the plaintiff, 
and not of the defendants, and that the 
losses resulting from their default must 
be borne by the plaintiff and not by the 
defendants, 

It appears, however, that on the 24th 
day of Novembe~, r&o1, the First Na- 
tional Bank of Wilmington, after collec- 
ting the drafts forwarded to it, rémitted 


to the defendants two drafts on the U. 
S. National Bank of ‘the city of New 
York, aggregating $940.25, and failed, 
and became insolvent the day following; 
that the defendants, on receipt of the 
drafts, not having received intelligence 
of the failure of the drawer, placed the 
amount of the drafts to the credit of the 
plaintiff, and paid the same over to it, 
and that the money so paid has been re- 
tained by it; that the drafts themselves 
were immediately forwarded to New 
York for collection, and were there dis— 
honored and protested, and that nothing 
was realized from them; that the defen- 
dant subsequently proved up their claim 
for the amount of the two drafts before 
the receiver of the First National Bank 
of Wilmington, and afterwards obtained 
from the receiver, by way of dividends 
on their claim, the sum of $625.92, 
They now claim, and have been per- 
mitted to recover by way of set-off, the 
difference between the amount of the 
dividends so received and the face of 
the drafts. This, we think, was prop- 
er. If the plaintiff had itself deposited 
these drafts with the defendants, and re- 
ceived payment of their amount, the 
drafts being at the time worthless by 
reason of the insolvency of the drawer, 
there can be no doubt that the defend- 
ants would have had the right tocharge 
back and recover the amount of the loss 
from the plaintiff. They were in fact 
received by the defendants from the 
First National Bank of Wilmington, 
which, for all the purposes of the trans- 
actions under consideration, is to be re- 
garded as the plaintiff's agent. The 
rights of the defendants would, there- 
fore, seem to be the same as though the 
plaintiff itself had deposited the drafts 
with the defendants, , 
Nor are we able to see that the case 1s 
at all affected by the circumstance that 
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the defendants retained the drafts, and 
proved up a claim for their amount be- 
fore the receiver in their own name. 
They had paid the amount of the drafts 
to the plaintiff, and, until the money so 
paid was refunded to them, they were 
entitled to hold the drafts, and collect 
in their own name and for their own 
benefit whatever could be collected 
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from the estate of the insolvent drawer; 
of course crediting whatever they might 
be able to collect upon their claim 
against the plaintiff. We are of the 
opinion that the judgment is fully war 
ranted by the facts appearing by the 
stipulation of the parties, and the judg- 
ment of the appellate court will there- 
fore be affirmcd. Judgment affirmed. 


CERTIFICATE OF PROTEST. 


ADMISSIBILITY OF NOTARY’S TESTIMONY TO SUPPLY OMISSION IN CERTIFICATE. 


Cook v. Merchants’ Nat. Bank of Vicksburg, supreme court of Mississippi. 


Where a certificate of protest recited that the notary ‘‘at the usual place of business” of the 
corporation acceptor, ‘‘presented the bill for payment, which it did not pay,” the notary may tes- 


tify to whom he presented the bill. 


Appeal from circuit court, Warren 
county; John D. Gilland, Judge. 

Action by Merchants’ National Bank 
of Vicksburg against W. D. Cook and 
others on a bill of exchange. Plaintiff 
had judgment, and defendants appeal. 
Affirmed. 

W. D, Cook drew a draft on John F. 
Halpin & Co. a corporation, payable to 
his own order, which was accepted by 
the John F. Halpin Company. Cook 
then indorsed it in blank, and delivered 
it to S. K. Mayers, who indorsed it in 
blank and sold it to appellee. It was 
not paid at maturity, and it was placed 
in the hands of a notary public to be 
protested. The notary presented it to 
the John F. Halpin Company for pay- 
ment, which was refused, He promptly 
notified Cook and Mayers, and protest— 
ed the draft. In making his certificate 
of protest, he failed to state to whom 
the draft was presented for payment, 
stating that, at the request of the Mer- 
chagts’ National Bank, he, ‘‘on the 23d 
day of January, 1892, at theusual place 
of business of John F. Halpin Company, 


Witkowski v. Maxwell, 10 South. 453, 69 Miss, 65, followed. 


presented the bill, of which the annexed 
is a copy, for payment, which it did not 
pay.” Appellees brought this suit against 
appellants, the John F. Halpin Company 
aud W. D. Cook, on this bill of ex- 
change, On the trial defendants ob- 
jected to introduction of this notarial 
certificate for that reason. The court 
overruled the o jection, and allowed 
the notary to testify orally that he pre- 
sented the paper to John F. Halpin, sec- 
retary and manager to the John F. Hal- 
pin Company,over defendant’s objection. 
There was a peremptory instruction to 
find for plaintiff, and from a verdict and 
judgment accordingly defendants ap- 
pealed, and assigned for error the ad- 
mission of the certificate and the oral 
evidence explaining it. 


WHITFIELD, J. The case of Witkow-— 
ski v. Maxwell, 69 Miss. 65, 10 South. 
453, is decisive of the propriety of the 
action of the court below in admitting 
the parol testimony, See, also, 2 Dan- 
iel, Neg, Inst. sec. 969; Tate v. Sullivan, 
96 Am. Dec. 606, note. Affirmed. 
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NEGOTIABLE PAPER. 


SUFFICIENCY OF TRANSFER OF A NON-NEGOTIABLE NOTE, 


Merchants’ Nat. Bank of Battle Creek v. Gregg, Supreme court of Michigan, November 19, 189s. 


An indorsement of a non-negotiable note by the payee, accompanied by delivery, operates as 


an assignment, 


Action by the Merchants’ National 
Bank of Battle Creek against John A. 
Gregg. Judgment for plaintiff. De- 
fendant appeals. Affirmed. 


Grant, J. This suit was brought 
upon a railroad aid note, which is as fol- 
lows: 

“$so. West Bay City, Mich., August rsth, 1888. For 
the purpose of promoting and aiding the construction 
of the Battle Creek & Bay City Railroad, and in con- 
sideration of the benefits to be derived therefrom, Ido 
hereby promise and agree to pay to the order of Geo. 
H. Young, trustee, the sum of fifty dollars, payable 
when the road is constructed and the cars are running 


thereon from Midland to West Bay City, Mich. 
John A. Gregg.” 


The declaration contained a special 
count setting forth the note or contract, 
and alleging that it was sold, assigned 
transferred and delivered to the plain- 
tiff, and indorsed in writing as follows: 


‘Without recourse. George H. Young, as Trustee.” 


The declaration further alleged the 
fulfillment of the conditions in the note 
or contract. The defendant pleaded 
the general issue, with notice of special 
defense. The sole point now presented 
is that this is not negotiable paper, and 
that the indorsement by Young, accom— 
panied by delivery to the plaintiff, does 
not operateas anassignment. It iscon- 
ceded that the instrument was not a 
promissory note with all the privileges 
of commercial paper. Defendant relies 
upon the following authorities: Brewing 
Co. v. McKittrick, 86 Mich. 191, 48 N. W. 
1086; Story v. Lamb, 52 Mich. 525, 18 
N- W. 248; Altman v. Fowler, 70 Mich. 


57, 37 N. W. 708. In Brewing Co. v. 
McKittrick the suit was brought by the 
payee against the makerof the note, No 
question of assignment was involved, 
the sole contention being that 2 How. 
Ann. St, sec. 7346, did not authorize a 
declaration upon the money counts 
alone. In Story v. Lamb suit was 
brought against the indorsee of an in- 
strument which was held not to be a 
promissory note, It was held that the 
indorsement of such a contract by the 
defendant Lamb did “no more than 
transfer the right to recover the money 
payable on the instrument, and the 
right to sue therefor, to Story.”’ It was 
further said: ‘It is not an unusual way 
of transferring such claims, but such in- 
dorsement imports no legal liability on 
the part of the indorser to pay the am- 
ount of the claim in case of failure by 
the debtor.’’ In Altman v. Fowler, no 
assignment of the instrument was al- 
leged in the declaration, It was sued 
upon asa negotiable promissory note. 
It was held not to be such, and there- 
fore it was necessary to allege the as- 
signment in the declaration, It isthere 
said: ‘‘*The recovery must be had, if at 
all, under the counts for goods sold and 
delivered, and theassignment should be 
a transfer of this claim against defend- 
ant, and does not pass by an assignment 
of the note.” Neither of these cases de 
cides the question now presented. The 
record does not show the terms of Mr. 
Young’s trusteeship. We may fairly in- 
fer, however, that he was chosen as the 





trustee to hold the note until the rail- 
road company had complied with its 
conditions, upon which he should trans= 
fer the note to the party entitled to it. 
The natural and usual way to transfer 
such an instrument is by indorsing and 
delivering it. An equitable assignment 


can be made without any deed or _ writ- 
ing, by any words or acts showing a 
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clear intention to assign. Clark, Cont, 
533; 1 Am. & Eng. Enc. Law, 834; 
‘Under 2 How. Ann. St. § 7344, a parol 
assignment, good in equity, is equally 
good at law. Draper v. Fletcher, 26 
Mich. 154. We think the indorsement 
and the delivery constituted an assiga- 
ment, and the court properly directed a 
verdict for plaintiff. Judgment affirmed. 
The other justices concurred, 


FORGED AND ALTERED PAPER. 


PENSION DRAFT--—FORGED INDORSEMENT-——-BANK COLLECTING AS AGENT NOT LIABLE 
AFTER PAYMENT OF PROCEEDS TO PRINCIPAL—ITS INDORSEMENT NOT A GUARANTY, 


United States v. American Exchange National Bank, U. S. District Court,,S. D. NewYork, Sept. 5, 1895. 


This was an action by the United 
States against the American Exchange 
National Bank to recover the amount of 
a pension draft which defendant had 
collected, as collecting agent of another 
bank; it appearing that the name of the 
payee had been forged upon the draft 
after her death. The court directed a 
verdict for defendant, and plaintiff 
moved for a new trial. 

Brown, District Judge. The pension 
draft in this case was paid to the defen- 
dant bank by the sub-treasury, upon the 
forged indorsement of the payee’s name 
after her death. The Bellaire Bank of 
Ohio had previously cashed the draft 
upon the forged indorsement, and there- 
upon indorsed it “for collection” to the 
defendant bank at New York.. The lat- 
ter was the collecting correspondent of 
the Bellaire bank as regards its funds in 
New. York. The collection was made 
in good faith by the defendant bank and 
the proceeds remitted to the Bellaire 
bank some months before the discovery 
of the forgery. The indorsement of the 
forged draft by the Bellaire bank showed 
upon its face that the defendant was to 
act as collecting agent: only. The-de- 
-fendant never had any:property in the 
“draft or its proceeds. >The later author- 


-guaranty of the genuineness of 


ities sustain the proposition that in such 
a case where the collecting agent pays 
over the funds before any notice of ir- 
regularity or fraud, the remedy is 
against the principal alone. Bank v. 
Armstrong, 148 U. S. 50; Sweeny v. 
Easter, 1 Wall. 166; Wells, Fargo & Co. 
v. U.S, 45 Fed, 337; National Park 
Bank v. Seaboard Bank, 114 N. Y. 28, 
20 N, E. 632. 

In such cases the indorsement by the 
collecting agent, who has no proprie- 
tary interest, does not import any guar- 
anty of the genuineness of all prior in- 
dorsements, but only of the agent’s re- 
lation to the principal, as stated upon 
the face of the draft; and as this rela— 
tion is evident upon the draft itself, the 
payor cannot claim to have been misled 
by the indorsement of the agent, or any 
right to rely upon that indorsementasa 
the 
payee’s indorsement, 

In the case of Onondaga Co. Savings 
Bank. r2 C. C. A. 407, 64 Fed. 703, 
as I find upon examination of the rec- 
ord on appeal, no question like the pres- 
ent arose. The Onondaga Bank was in 
the same situation as the Bellaire bank 
in the present case. It had cashed the 
forged- draft. and was: collecting the 
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money for its own benefit'as owner of 
the draft. Its indorsement imported a 
guaranty of the prior signatures; and 
the defendant's remedy here is against 
the Bellaire bank. 


The direction of a:verdict for the de- 
fendant upon the undisputed facts was, 
I think, correct, and the motion forva 
new trial should be denied. 


NOTES OF RECENT BANKING CASES. 


Liability of Indorser of Negotiable Paper 
as Affected by Prior Assignment.—The U. 
S. Circuit Court of Appeals, third cir- 
cuit, have rendered an opinion in De 
Hass v. Dibert, which contains an in- 
structive discussion of the law govern- 
ing the contract of indorsement of nego- 
tiable paper, and especially concerning 
the liability to the holder of one who 
indorses a negotiable note, which he has 
received by assignment from the payee. 
The case arose out of a transaction of 
loan upon Kansas real estate. In con- 
sideration of a loan to the makers, a 
promissory note for $3,000 was executed 
by them to the order of John D. Knox 
& Co. the bankers of Topeka, five years 
after date with interest at 8 per cent. 
payable semi-annually, 
the note to draw twelve per cent. 
interest after maturity, and being se- 
cured by a first mortgage upon real es- 
tate. Right here may be interpolated 
two minor points decided by the court. 
(1.) That such an instrument is a nego- 
tiable promissory note; (2) the fixed rate 
of 12 per cent. after default is justified 
by the laws of Kansas. 

Instead of indorsing this note over in 
the ordinary way, John D, Knox & Co. 
assigned it by by the following indorse- 
ment: 


per annum, 


“For value received, we hereby assign and transfer 
the within bond, together with all our interest in and 
rights under the same, without recourse, to John Di- 
bert & Co. John D. Knox & Co.” 


In turn, Dibert & Co. indorsed the 
note in the regular way of indorsing ne- 
gotiable paper, as follows: 


“Pay to the order of F. S. De Hass. ' 
John Dibert & Co.” 


The action was by De Hass against 
Dibert on the indorsement. The main 
question involved was whether the én- 
dorsement by Dibert, after the assignment 
of Knox, made Dibert & Co. liable as 
indorsers of commercial paper, or 
whether it created no obligation. The 
decision reverses the court below, and 
holds Dibert & Co. liable as indorsers. 
The transaction is in form, doubtless 
similar to many others made in Kansas, 
and knowledge of the point may prove 
useful to many holders of Kansas secur- 
ities. Following is an outline of the 
court’s opinion: 

The assignment instead of indorse- 
ment by Knox, payee, relieved the 
maker from the effect of his promise to 
pay ‘‘to order;” and subjected the paper. 
to defense by him in the hands of sub- 
sequent indorsees. The suit, however 
is not against maker, but against in- 
dorser. The question is, What is the 
eftectof the indorsement? This must 
be decided by the terms of the statute 
of 3 and 4 Anne, and the construction 
given it. by the courts. Originally, 
promissory notes were not recognized 
as mercantile instruments, but as com- 
mon choses in action and not transfer- 
able, The statute placed them on 
equality with bills of exchange, and 
gave their transfer by indorsement, the 
same effect accorded indorsements of 
bills of exchange; thus made them mer- 
cantile instruments. 
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Soon after, the question arose: Is a 
promissory note from which the term 
order or bearer has been omitted, em- 
braced by the statute, and therefore 
transferable by indorsement with the 
consequences, as respects the inxdorser 
and indorsee, therein provided for? By 
the omission the maker reserved to 
himself the right to defend against pay- 
ment after transfer; and it was therefore 
urged that the instrument is not cov— 
ered by the statute and that the indorse- 
ment creates no obligation. The Eng- 
lish courts, however, decided otherwise, 
holding that the instrument is within 
the spirit of the statute; that it is con- 
sequently transferable by indorsement; 
and that such transfer has the same con- 
sequences between the indorser and in- 
dorsee, as it would have if the term had 
not been omitted; thus holding the 
paper to be a mercantile instrument, the 
indorsement of which creates acontract 


to pay according to its face, if the maker 


fails todo so. The indorsement is sub- 
stantially drawing a new note in the 
terms of the old; or of an inland bill of 
exchange whereby the indorser orders 
the maker to pay the money due him, 
to the indorsee, This English doctrine 
has been uniformly followed in this 
country. 

Later, the question arose: Is the in- 
dorser of an overdue promissory note 
(even where drawn to order or bear- 
er) within the statute, and responsible 
accordingly? It was urged that he is 
not, because by the delay, the maker is 
let in to defend, as if the terms to 
‘‘order’ or ‘‘bearer” had been omitted. 
The courts of England, however, as 
well as of this country, held otherwise, 
following the reasoning in the former 
class of cases, that every indorsement is 
considered a new drawing and after the 
day of payment in a note has expired, 


the indorser cannot be looked upon 
otherwise than as a new drawer. 

About the same time, a third question 
arose: Is the indorsement of non-mer- 
cantile paper—such as a written promise 
to pay money conditionally,or to pay in 
something else than money,etc —within 
the statute, and the indorser liable as 
such? Tothis question the courts of 
England and this country returned a 
negative answer; holding that such 
paper stands as it did at common law, 
constituting a mere chose in action and 
is not therefore transferable in the 
sense of the law merchant, 

How then should the present question 
be decided? It is not covered by the 
terms of the statute nor are its facts em- 
braced in either of the three classes of 
cases cited. It be determined 
therefore by the light which its proper 
analogies shed on the subject. these 
analogies are found in the first two 
classes of cases cited. In all material 
respects it closely resembles them; in 
principle it seems identical with them, 
Here the paper is, as it was there, mer- 
cantile in character and consequently 
negotiable. In the law merchant this 
latter term signifies transferable by in- 
dorsement, with the consequence there 
attached tosuchtransfers. The negoti- 
ability of paper (except as between the 
original parties) does not depend, as 
shown above, upon the maker’s author- 
ization of a transfer, as by promising to 
pay to order or bearer (as is sometimes 
inaccurately said) but upon the charac- 
ter of the paper, In the last of the three 
classes of cases mentioned the paper in- 
volved contained such a promise, but as 
it was not mercantile in character, the 
indorsement had not the effect of a mer- 
cantile contract. 

Opinion, therefore, rendered that not- 
withstanding the assignment, which as 


must 
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to the maker relieved him of his promise 
to pay to “‘order” and thus subjected 
the paper to defense by him in the 
hands of subsequent indorsees; as to the 
indorser, the paper being negotiable in 
character, his contract was that of in- 
dorsement of a negotiable instrument, 
and he was liable accordingly. 


Power of partner to bind firm.—In deal- 
ing with partnerships, the banker is 
often confronted with the question 
whether one partner has power to bind 
the firm in the execution of notes for 
borrowed money. Bankers in Indiana 
will note the following decision by the 
Appellate Court, rendered November 1, 
1895, in Schellenbeck v. Studebaker. 

1, Where a note signed by S & Co. 
was executed by one partner and the 
other partner pleaded on est factum the 
burden is on the plaintiff to show the au- 
thority of the one executing the note to 
bind the firm. 

2. The execution of a note for the 
purchase price of a team of horses is not 
within the implied powers of either 
partner of a firm engaged in the dairy 
business. 


Collection by Insolvent Bank in Tennessee. 
—In Sayles v. Cox, supreme court of 
Tennessee, November 10, 1895, where 
plaintiff sent a note and mortgage to a 
bank, with directions to collect the same 
and ‘‘forward draft” for theamount less 
its collection fee, it was held that the 
money received by the bank in payment 
thereof was not impressed with a trust 
in plaintiff's favor, so as to entitle her to 
recover the whole amount as a preferred 
claim from a receiver appointed for the 
bank after the collection was made, 
though said bank was insolvent at the 
time it received said note and mortgage. 

2. Though payment was made by the 


mortgagor with a check drawn on the 
bank, it was equivalent to a paymentin 
money. 


Liability of Accommodation Maker.—I\n 
Pauly v. Murray, decided November 9, 
1895, the supreme court of California 
holds that it matters not that an ac- 
commodation makeraffixed his signature 
to the note in question after the bank 
discounting it as payee had paid the 
money thereon to his comaker, for 
whose benefit the note was executed, if, 
before such comaker received the money 
he promised the bank that he would 
cause the accommodation maker to sign 
the note, and the bank advanced the 
money relying in good faith upon that 
promise, not entering the note as 
discounted until after the other signa- 
ture was obtained. 


Construction of Guaranty.—In Maxwell 
v. Capehart, supreme court of Minne- 
sota, November 11, (895, one S, executed 
to M a promissory note, and also a chat- 
tel mortgage to secureits payment. At 
the same time, and as part of the same 
transaction, before the delivery of the 
note, and for the purpose of giving it 
credit, C indorsed on the note the fol— 
lowing guaranty: ‘‘For value received, 
I hereby guaranty the payment of the 
within note upon assignmeat to me of 
the mortgage accompanying the same.” 
Held, that this did not mean that the 
assignment of the mortgage to C was to 
be a condition precedent to the guaran- 
ty becoming operative as a contract, but 
merely that upon payment of the note 
C should be entitled to an assignment 
of the mortgage. 

2. After the maturity of the note, M 
tendered C an assignment of the mort- 
gage, and demanded payment of the 
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note, which C refused. Thereupon M 
foreclosed the mortgage, and applied 
the proceeds towards payment of the 
note. Held, that by so doing M did not 
release C from his liability as guarantor 
for the deficiency. 


Collection by Insolvent Bank in Indiana. 
—In Winstandley v. Second Nat. Bank 
of Louisville, Appellate Court of Ind- 
iana, November 8, 1895, it is held that 
on the insolvency of a bank which has 
collected notes sent to it for collection, 
and failed to remit the proceeds, a trust 
will be imposed upon the assets of the 
bank in favor of the person sending them 
as against the general creditors of the 
bank, if it is proven that the moneys col- 
lected were deposited in the bank and 
commingled with other funds of the 
bank, or if they went into property 
represented by the assets in the hands 
of the assignee of the bank. 


Construction of Contract for Payment of 


Interest to a Bank,—In First National 
Bank of Florida v. Savannah etc. Ry. 
Co. recently decided by the supreme 
court of Florida, the Savannah, Florida 
& Western Railway Co. and the Jack- 
sonville Street Railroad Co. entered into 
a written contract on the 19th day of 
December, 1889, with the First Nation- 
al Bank of Florida, to the effect that the 
companies on demand, after date, prom- 
ised to pay to the order of the bank the 
sum of $16,000 with interest at 6 per 
cent, per annum, in order to secure the 
bank for the sum of $8,000 that it might 
pay for each of the said companies in 
honoring checks of a committee for con- 
structing a viaduct in a street of the 
city of Jacksonville, it being understood 
as expressed in the agreement, that, 
upon payment of the checks, the com-— 
panies would reimburse the bank in 
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from two to ten days after payment. 
Held that, considering the entire agree- 
ment, it did not import a promise to pay 
interest on the sums of money paid out 
by the bank from the date of the con- 
tract, but only from the times of pay- 
ment, 


The Consequences of Usury in Minnesota, 
—The following synopsis of the decision 
of the supreme court of Minnesota in 
Stephens v. Olson, rendered October 
30, 1895, illustrates the disastrous con- 
sequences to a_ banking partnership 
arising from the act of its cashier in 
taking usury, contrary to instructions. 

1. A partnership engaged in a general 
banking business, including the making 
of loans, employed an agent as cashier, 
to whom they entrusted the entire and 
exclusive management of the business- 
In making a loan for his principals the 
cashier exacted from the borrower, for 
the use of the money, an amount in ex- 
cess of Io per cent. interest, and 
cluded such excess in the note as part 
of the principal. In an action by the 
principals on the note, held, that the 
note was void, notwithstanding that in 
exacting usury the cashier may have 
disobeyed their instructions. 

2. To constitute an ‘‘innocent pur- 
chaser” of negotiable paper, within the 
meaning of Gen. St, 1894, sec. 2214, a 
person must have acquired the paper in 
the ‘‘due course of business,” according 
to the law merchant. Following Fre- 
din v. Richards (Minn.) 63 N. W. 1031, 

3. The members of an existing firm 
formed a partnership with other parties 
and all the assets (including some nego- 
tiable notes not yet due) of the original 


partnership were transferred to the new 
firm. Held, that the new firm were not 
purchasers of the notes in the due 
course of business, within the law mer- 
chant. 


in- 
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Bank Receivers in California.—In an 
action by the receiver of the California 
Savings Bank of San Diego against the 
American Surety Company. upon two 


bonds of indemnity, the U. S. circuit 


court of appeals, ninth circuit (decision 
October 8, 1895) has sustained a demur- 
rer of the defendant raising the question 
of the authority of the receiver to bring 
the action. The receiver was appointed 
by the court under the ‘‘Bank Commis. 
sioners’”’ Act (St. 1877-8 p. 740 as am— 
ended by St. 1886-7 p, 90), which pro- 
vides in section rr that tf the commis- 
sioners shall find that any bank has 
violated its charter or law, or is con- 
ducting business in an unsafe manner, 
they shall require it to discontinue such 
practices; and in case of refusal or 


whenever it shall appear to the commis- 
sioners unsafe for the bank to continue 
business, they shall notify the attorney- 
general, who may commence suit to en- 
join the transaction of business by such 


bank; and, upon the hearing of such 
suit, the court may issue the injunction, 
and direct the commissioners: to take 
such proceedings against the -bank as 
may be decided on by itscreditors, The 
section also empowers the commission— 
ers to supervise the affairs-of banks in 
process of liquidation, limit the number 
of their officers and employes, and re- 
quires reports to the commissioners by 
such banks. It is held that a court in 
which proceedings are instituted by the 
attorney general against a bank pur- 
suant to such statute, has no jurisdic- 
tion to appoint a receiver of the property 
of the bank in such proceedings, though 
the bank.commissioners and the credit- 
ors of the bank consent, and though 
there are. provisions in the Code of 
Civil Procedure authorizing the appoint- 
ment of receivers in other, proceedings. 

That the exercise bya court, in pure- 
ly statutory proceedings, of a power not 


i 39 


authorized by the statute, is null and 
void, and may be collaterally attacked. 


Notice of Dishonor to Irregular Indor- 
ser—In Phipps v. Harding, the U. S. 
Circuit Court of Appeals, Seventh Cir- 
cuit (October 7,° 1895), decide the fol- 
lowing points: 

1. By the general commercial law, par- 
ties who place their names on the back 
of a promissory note, before its deliv— 
ery, for the purpose of giving credit to 
the maker, are joint makers of the note, 
and will be so treated in the federal 
courts, though the note is made in a 
state whose courts hold such parties to 
be indorsers. 

2. The several states are not without 
power to change, by statute, the general 
commercial law, but each state has the 
right to impose such conditions and lim— 
itations upon contracts, not inhibited 
by the terms of its own or the federal 
constitution as it may see proper. 

3. The Massachusetts statute (St, 1874 
c. 404) providing that ‘‘all persons be- 
coming parties to promissory notes pay- 
able on time, by signature on the back 
thereof, shall be entitled to notice of 
nonpayment thereof the same as indor- 
sers,” is a valid exercise of the power 
to change the general commercial law 
and becomes aterm of the contract, evi- 
denced by a note made in Wisconsin, 
while such statute was in force, and de- 


livered and payable in Massachusetts. 

4. The fact thatthe makerof a note 
is known by the indorser, at the time of 
the indorsement, to be insolvent, does 
not dispense with the necessity of no- 
tice to the indorser of the dishonor of 
the note. 

5. Nor.does the fact that the indorsers 
constitute a majority of the board of di- 
rectors of a corporation (the maker of 


ithe note) dispense with the necessity of 


such notice. Hull v. Myers, 16 S, E, 
653, 90 Ga. 674, disapproved. 


r 
4 
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THE PAYING TELLER. 


The position of paying teller in a 
bank is second in importance and re- 
sponsibility only to that of cashier, 
while it involves, probably, more ardu- 
ous labor than any other office in a bank. 
It may well be questioned whether 
proper consideration be given to the 
man who performs the duties of such a 
position, either by the heads of the in- 
stitution which employs him, or the pub- 
lic with whom he comes in contact. The 
paying teller has, in fact, two masters to 
serve, and his work is not made any the 
easier because the interests of the two 
are usually conflicting, He must be 
faithful to the bank; must be ever on 
his guard against all the wiles of dis- 
honest people and the mistakes of the 
careless, which might bring loss upon 
the bank, Atthe same time, he must 
be courteous and attentive to everybody 
who comes to him, whether they be 
strangers to him or customers of the 
bank. 

Accuracy of Payments. No other po- 
sition calls for greater patience, quick— 
ness and aptitude, than that of the pay- 
ing teller, In a large bank he handles 
enormous amounts of money daily, He 
pays out every day what would equal 
the fortune of a very wealthyman. He 
must make these payments accurately. 
A cent too little or a cent too much, 
paid out, is equally a serious mistake 
which, for him, means many hours of 
vexation, investigation and worry, hours 
which come out of the time which he 
should employ in recreation or sleep. 
If he over-pays anybody, the loss falls 
upon himself, unless he has been fortu— 
nate enough to have made the mistake 
with one who is not only honest but 
careful enough to discover the error. 

It is avery proper rule that all cash 
paid out over the counter should be at 
once counted by the recipient, and that 
no claim of shortage will be allowed 
after the party leaves the bank, unless 
the balance of cash at the end of the 


day sustains the justice of the claim. 
There is an anecdote of great antiquity 
of the man who drew some money 
and afterwards, approaching the teller, 
charged him with making a mistake. 
“Sir!” replied the teller frigidly, ‘‘we 
never make mistakes in this bank.” 
‘**Very well,” replied the customer, “then 
I must regard this $i0o overpayment as 
a gift. Iam sure 1am very much ob- 
liged.” The frequency with which this 
legend, with slight variations, has been 
handed down from mouth to mouth 
through successive generations, renders 
it probable that originally it had some 
foundation in fact; yet such cases are 
doubtless very rare. No paying teller, 
with tact and common sense, would 
make such a reply without first waiting 
to learn the particulars of the mistake 
claimed. 

Forged Paper. But, probably, the 
least of a teller’s troubles arise from the 
mistakes which occur in counting and 
paying money. He must be familiar 
with the signatures of the bank’s depos- 
itors. He must be a good judge of 
handwriting, and be able to tell ata 
glance whether a check presented to him 
for payment has been tampered with; 
nor has he much time to give to an ex- 
amination of the check. He must de- 
cide promptly, and conceal from the 
holder of the check any doubt he may 
have until he has confirmed it. Then 
his decision must be firm and irrevoc- 
able, but given without color of offen- 
siveness. 

Forgeries and raised checks are the 
two ghosts which haunt a paying teller’s 
existence. They are always before him 
and sometimes, alas, behind him—paid, 
that is, and buried in the dark recesses 
of the vault, where they await a sure and 
fearful resurrection. Imitation of hand- 
writing is one of the easiest of accom- 
plishments and, considering the im- 
mense sums disbursed daily at bank 
counters upon simple signatures, it is 
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truly wonderful that so little, compara- 
tively, is lost. Many think to thwart 
the forger by joining their initials in 
some odd manner or adding an extra 
twist to their penmanship. This is a 
great mistake. Characteristic hand— 
writing, so-called, is much more readily 
copied than simple, commonplace chi- 
rography, just as a face with prominent 
features is easier to draw, A word or 
a few lines added or erased is often suf- 
ficient to raise a check from a smaller to 
a greater amount, while a simple acid 
will totally efface the original figures, 
for which a larger sum may be readily 
substituted. 

The genuineness of a check is largely 
determined by the circumstances attend- 
ing its presentation. By far the greater 
number come through theclearing-house 
from other banks where they are depos- 
ited or cashed and which banks guaran- 
tee their indorsements, and here the 
risk is comparatively small, The re- 
sponsibility of determining the genuine- 
ness of the drawer’s signature, however, 
still rests with the teller. Those pre- 
sented at the window are carefully scru- 
tinized, not only the handwriting, but 
the character of the bearer, as well as 
the peculiarity of the customer’s ac- 
count being taken into consideration. 
There is such a disposition with most 
bank accounts to run into grooves, that 
anything out of the usual run is noted at 
once, familiarity with a dealer’s habits 
frequently leading to the detection of 
irregularities. 

Identifications, The paying teller must 
be a judge of human nature. If he pay 
the wrongful holder of the check over 
the counter, the bank is a sufferer. The 
teller has the right to demand identifica- 
cation from every stranger whopresents 
a check for payment. Policy, however, 
calls for many exceptions to be made to 
this rule. The paying teller must de- 
cide promptly and without show of hes- 
itation when it is best to enforce the rule 
and when to permit the exception. If 
he adheres too closely to the rule, a good 
customer of the bank may be put to the 
inconvenience of coming to the bank to 
identify a checkholder, and resent the 
necessity as an imposition put upon him 


through stupidity. In various other 
ways a bank can alienate its customers, 
through a paying teller making too 
rigid a rule regarding identification, On 
the other hand, too lax a rule means 
losses for the bank, It is often hard to 
convince some customers that the cus- 
tum of a person having to be identified 
when presenting a check, is for their se- 
curity as well as that of the bank. 

The following instance of the efficacy 
of such a custom has been related: A 
man came into the bank, very much ex- 
cited, and asked the teller if he had 
paid a check which was drawn on it by 
one of the country banks for $3,000. He 
said it was payable to his order and, 
after indorsing it, he had lost the check, 
The teller told him he had not paid any 
such check and should not have paid it 
if he had presented it himself without 
being identified. ‘‘lsthat your custom?” 
asked the caller. Upon being told that 
it was he replied, ‘‘thank God!” and 
went away in much better spirits than 
when he entered the bank. 

Another instance wherein the man 
ought to have known better, as he was 
a director in one of the largest banks; 
he sent up a small boy with a check for 
over $2,000. The teller refused to pay 
it. The boy went away sad soon re— 
turned withthe message from the owner 
that if he did not pay the boy the cus— 
tomer would come himself and draw the 
specie. Theteller sent word that he 
would very willingly pay him the specie 
but that he could not pay the boy. 

The man came up very much enraged 
and would not be convinced that the 
teller was right. The paying teller 
said: ‘‘Suppose some one had taken that 
check from your desk, or the person 
you had sent to draw it had dropped it 
in the street and astranger had brought 
it into the bank and I had paid it, would 
you not have said that I was a very care- 
less fellow, and unfit for my position? 
Whenever you have a check upon us, if 
you will send word to us what the am- 
ount is and if you will have it in specie 
or bills, I will send our messenger down 
with the amount.” 

“Oh,” he said, “I do not wish to put 
you to that trouble,” and went away 
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satisfied, doubtless, that the teller was 
right, though he would not acknowledge 
it. 

Some very amusing stories have be- 
come current of occurrences which have 
transpired before the paying telier’s 
window, as a result of his insistance 
upon the requirement of identification. 

A prominent bank president of New 
York city, who also served his appren- 


ticeship at a teller’s window, whilecare- 


ful to explain the whys and wherefores 
when the case was one of evident ignor- 
ance was much given to caustic rejoin- 
ders, when his patience was too heavily 
taxed. One dayan unusually pompous 
and self-important person,or personage, 
as he evidently considered himself, pre- 
sented a check which was payable to 
order. As will sometimes happen to the 
very greatest of men, he found himself 
unknown and the money on the check 
refused. Vast was his astonishment 
and indignation. He could not under- 
stand it. ‘‘But the rule is for your own 
protection. Suppose the check had been 
last, then, don’t you see, only the right 
person could get the money.” No, he 
didn’t see. ‘‘Do you mean to tell me 
then, that I am not the one properly au- 
thorized to receive this money?” ‘‘No.” 
“Then why do you refuse payment?” 
‘*T have explained several times already; 
because I don’t know you.” “Well, it’s 
pretty small business. Now, look at me 
sir. Would any one be likely to take me 
for a confidence man ora swindler?’ The 
teller gazed long and attentively, while 
the wrathful but unrecognized great 
man glared annihilation at him through 
the brass window bars and then remark. 
ed, in his dryest, quaintest tone: ‘‘Well, 
all I've got to say is, I’ve seen better- 
looking men than you in Sing Sing.” 
This closed the interview. 

The teller of a bank in Boston tells of 
a stranger who presented a check to: be 
cashed, and when requested to prove 
his identity went out and shortly re- 
turned with a lawyer who had offices in 
the bank building, The lawyer said to 
the teller, this is Mr. » mentioning 
the name of the payee of the check. The 
teller paid the check, without any fur- 
ther question; and then came the funny 


feature of the incident. The man with 
the money was barely out of sight of the 
bank, when a messenger from the lawyer 
who had evidently been doing some 
thinking on the subject, rushed in with 
a note, which stated that he, the lawyer, 
didn’t know Mr, intimately, but he 
had once had a legal transaction with 
him. Hoped nothing that he had said 
had influenced the bank teller to trust 
the man, etc. Fortunately, for the bank 
the man turned out to be the right one, 
but the incident gave the teller an un- 
easy day ortwo, and made him cranky 
on identifications for a while. 

In one of Boston’s big banks not long 
ago, there stalked a lean, lank, and 
ancient individual whom the teller had 
never laid eyes upon before. He pre- 
sented a check drawn by some other 
unknown person on a bank up some- 
where in New Hampshire, bank never 
heard of by the teller either, and de- 
manded the money on it, The teller 
informed the ancient mariner that he 
could not pay the check, much to the 
surprise and evident disgust of the 
holder. The latter informed the teller 
‘*he’d bin dewin business in Boston off’n 
on fer sixty year, and he reckined there 
wasn’t another bank in Boston ’d retuse 
to cash any check he showed at it.” 

A teller in one of the largest banks in 
New York city tells of a Jersey ‘‘hay— 
seed” who walked in with a check one 
day. Theteller looked at the check, 
turned it over ahd found the indorse- 
ment apparently correct. Then hand- 
ing the check back to Mr. Hayseed he 
remarked, ‘‘I do not know you sir,” 
and before the teller had a chance to 
explain that he would have to be identi- 
fied, the countryman snatched up the 
check, grabbed his carpetsack, squirted 
a pint of liquid nicotine clean through 
teller’s window into the director’s room 
and remarking “‘I’llbe d dif Iknow 
you, either,” shook the dust of that bank 
from his feet forever. The check never 
turned up again, and it is thought that 
the Jerseyman destroyed it for spite. 

A very modest bank teller located in 
a New York bank was in an embarrassed 
condition for a very long time all on ac- 
count of his unselfish endeavors to as— 
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sist in an identification. A lady of most 
ample proportions presented a check of 
a size almost as unusual as her own. 
The teller did not feel justified in taking 
chances on a check so large, as it would 
have been a severe drain upon his ex- 
travagant salary, so he politely asked 
the lady if there was anyone in the bank 
with whom she was acquainted. With 
an aristocratic sniff significant of her 
contempt for people who worked, even 
in a bank, she answered “no.” The tel- 
ler then explained that he was compelled 
to ask that she should get somebody to 
identify her. She didn’t know anyone 
in the vicinity of the bank upon whom 
she could call for such a purpose. Then 
the very polite and obliging teller, anx- 
ious to help the lady out of the di- 
lemma, inquired: ‘‘But have you not 
something about you which you might 
show that would prove your identity?” 

‘Yes, I have,” she snapped, ‘‘but I 
don’t propose to show it to you,” and 
out she went livid withrage. The poor 
teller shakes every time he sees a fat 
woman. 

A tall, athletic individual presented a 
check one day but being unknown to the 
teller the stranger was requested to pro- 
duce somebody who could identify him. 
The man went away and in about an hour 
returned with a man whom the teller 
knew and who satisfactorily identified 
the holder of the check, The man then 
remarked that he expected to receive a 
similar check monthly, and hoped that 
the teller would take a good look at him 
so that he would remember him when he 
came again,and not put him to the trou- 
ble of identifying him again, The teller 
assured him that there would be notrou- 
ble in the future, that he never forgot a 
face and it would be all right. A month 
after the stranger turned up with an- 
other check, nodded cordially to the tel- 
ler when he shoved in the check, saying 
“fifty of it in fives please.” The teller 
resented the apparent attempt to scrape 
up an acquaintance, and said “‘you will 
have to be identified, sir.”” In vain the 
Stranger called his attention to the oc— 
casion of a month ago, the teller had 
forgotten him and the circumstance, 
and there was nothing for the check- 


holder to do but to waste another hour 
and drag his friend away from his busi- 
ness. Again the man was ideatified 
and the check was paid. Whentheman 
had put his money safely in his pocket, 
he reached over, and pointing his index 
finger at the teller, said: ‘*Now, see 
here, young fellow, don’t you think that 
you can remember me?” Then taking 
the teller by the necktie and collar, and 
sawing him back and forth over the 
counter a dozen of times or more, in- 
quired whether any identification would 
be necessary the next time he came. 
The teller said that it would not be nec- 
essary, as the impression made upon him 
by the stranger was fixed indelibly upon 
his mind, 

An angular lady of uncertain years 
recently presented herself at a prominent 
New York bank to obtain the money on 
acheck, The teller, finding the check 
unindorsed, inquired of the woman what 
her name was. ‘‘None of your imperti- 
nent questions, you monkey,” she re- 
plied; ‘‘I’ve been informed of the im- 
pertinence of you New York tellers but 
Iwill have none of it. Just pay the 
check and keep your attentions for crit- 
ters of your own sort.” ‘*But, madam,” 
responded the teller, who saw a rapidly 
forming line outside of his window, ‘lI 
must know that you are the person 
named in the check, and if you are that 
person. you will have to indorse it be- 
fore I can give youthe money.” ‘‘I am 
the person, give me a pen.” Then with 
due deliberation she began to remove a 
kid glove that could be warranted to 
give corns on a hand two sizes smaller 
than the one that woreit. The line of 
customers waiting to be served extend- 
ed out into the street before that lady 
had completed her indorsement and ob- 
tained her money, For an hour the 
teller was crazed with complaints and 
witticisms from customers concerning 
his neglect of business to flirt with the 
‘‘fair sex.” 

In one of the most elegant of New 
York banks, where everything and every- 
body is most discreetly nice, there en- 
tered one day a well-dressed lady and 
her daughter. The elder of the two had 
a very comfortable check to be cashed 
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and the teller could not well forego the 
formality of identification. But the lady 
knew no one in that part of the city,and 
as she lived away out in East Brooklyn 
it was Out of the question for her to 
bring any one from near home to iden- 
tify her. As the teller himself lived in 
East Brooklyn, he became the more 
anxious to accommodate the lady if it 
were possible, so he asked, ‘‘Have you 
no monogram or name on watch or ring 
or something marked with your name, 
letters addressed to you, memorandum 
book, or anything at all that will indi- 
cate that you are the right person?” The 
old lady looked around as if seeking 
some snug retreat, and failing in her 
search remarked, ‘‘Yes, my full name is 
worked in the wafstband of my skirt, 
but I see no way of showing it to you.” 
With a suppressed scream the daughter 
broke in, ‘*Oh, mamma! don’t! dont!” 
The teller hastened to cut the knot to 
relieve himself of further embarrass- 
ment, and said he would certify the 
check, and she could step into a cer- 
tain bank in Brooklyn where there was 
somebody who knew her, and get the 
check cashed there. This done the tel— 
ler turned with much satisfaction to at- 
tend to the long row of customers who 
needed no identification. 

Some time ago the paying teller in a 
bank in Boston received a visit from a 
gentleman of Irish extraction, and that 
of no very remote date. He had acoun- 
tenance which, once seen, is bound to 
be taken note of. The Irishman pre- 
sented a check, and the teller replied 
with the customary request for identifi- 
cation. 

‘*Phat’s that?” said the Irishman. 

“It will be necessary for you to get 
some one to come here and say you are 
the person you say you are,” replied the 
teiler, 

‘‘Indade, and is that so? Well, now, 
will yez be so kind as to tell me, if I am 
not me, who the hillam I? I dun no.” 

‘Yes, that is all right; but you bring 
somebody along who knows you and we 
will pay the check, It is necessary for 
somebody to identify you.” 

“Oh, that’s it, is it? that is what is to 
identify me. Well, begorrah, if yez will 


LAW JOURNAL. 


give me a loan of your looking-glass 
that you twist the moss on your upper 
lip before, I'll introjuce meself to meself, 
for your special binefit, and thin you'll 
know me for good and all.” 

This method of identification wouldn't 
answer, and it was only after much 
labor that the man could be induced to 
depart without his money in search of 
some one who could identify him. 

Another experience, related by the 
cashier of a Boston bank while he 
was its teller. A stranger presented a 
check, and the teller informed him, 
“You will have to be identified, sir?” 

“I will, eh!’ said he. ‘‘All right! I 
guess I can.” And out he went. 

In the course of an hour he returned 
with fifteen men, whom he got at Fan- 
euil Hall market. He lined them up in 
single file, placed himself at the head of 
the line, and introduced each man to 
the teller by name as one of his many 
friends in the market, finally informing 
the teller that if they were not sufficient 
he would go out and bring over the 
whole market. The teller remarked 
that the identification was complete and 
satisfactory, and gave the man _ his 
money, and heand his army filed out, 
each individual of which wore a smile of 
prodigious expanse. 

Knowledge of Characte:, Turning from 
the subject of identifications, a paying 
teller must also be familiar with the ac- 
counts and character of the bank’s cus- 
tomers. He must know whose account 
he can allow to be temporarily over- 
drawn, and whose hecannot. Bankde- 
positors represent all grades of human 
nature, and no bank teller can perform 
his duties properly without informing 
himself as to the character of every man 
whose check is presented to him, either 
for payment or certification, A man’s 
bank account is a sort of index to his 
whole business. Itshows with whom he 
is dealing, what are the sources of his 
income and when and how he makes 
his payments. It reveals the amount of 
his personal expenditures, and whether 
he is a borrower or lender, rash or con- 
servative, how much real estate he is 
holding and what it costs him to carry 
it; almost everything, in short, concern- 
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ing his financial affairs. Needless to 
add, the knowledge thus obtained is 
held sacred. A most valuable customer 
may be driven away for want of tact on 
the part of a teller who takes the de— 
positor’s balance as the only guide 
in the matter of paying or certifying a 
check. On the other hand, aheavy loss 
may fall upon the bank from being too 
liberal to weak or unscrupulous Custom- 


ersin the matter of allowing overdrafts. 
The office of paying teller is one of 
great responsibility. He is the chief 
bulwark against loss from forgery or 
fraud, and oftentimes the solvency of 
the bank itself is within his keeping. It 
is a mistaken policy for any board of di- 
rectors to underrate the responsibility 
of his position, and deal with him illib- 
erally in the matter of compensation. 


BOOK REVIEWS. 


‘ 


‘John Sherman’s Recollections of Forty Years 
in the House, Senate and Cabinet.” An au- 
tobiography. 2 vols. 1895. The Werner 
Company, Chicago, New York, London, Ber- 
lin, 


Embodied in these recollections is perhaps 
the best financial history of the United States 
from the beginning of the civil war down to the 
present date, ever written. Tothe banker es- 
pecially, who is interested in the origin and 
growth of the present forms of currency, the 
work is of especial, of fascinating interest. The 
reader is transported, as it were, to the troub- 
lous times ofthe Rebellion, is confronted with 
the problems, as was John She1rman,of financing 
the nation through its darkest period, turns 
over in his mind the question of the expediency 
and the effect of issuing the United States notes, 
of making them a legal tender, of establishing 
a credit circulation of national banks, secured 
by bonds, and of suppressing the issues of state 
banks; he sees the immediate beneficial effect 
of these measures at the time of their adoption; 
and then, step by step, he progresses to the 
subsequent financial problems which have con- 
fronted the government, and the various meas- 
ures which have since been adopted. Differing 
from many bankers, John Sherman is still a 
believer in the efficacy of the legal tender notes 
as the best form of credit currency for the 
people of the United States that can possibly be 
devised. His view as to what should be the 
character of our credit currency is set forth at 
pages 755, 756 of the second volume: 

“I am convinced that United States notes 
based on coin in the treasury, are the best form 
of currency yet devised, and that the volume 
might be gradually increased asthe volume of 
business increases. Since resumption, such 
notes have been maintained at par with coin by 
holding in the treasury coin to the amount of 30 
per cent. of the notes outstanding. This coin, 
lying idle and yielding no interest, costs the 
government the interest on an equal amount of 
bonds, or a fraction over I per cent. on the sum 
of United States notes in circulation. These 
notes are a part of the debt of the United States 
and if redeemed, must be paid by the issue of 
$346,000,000 ot bonds. I see no reason why 


the people of the United States should not have 
the benefit of this cheap loan rather than the na- 
tional banks, and there are many reasons why 
the issue of a like amount of notes by national 
banks cannot fill the place or perform the func- 
tions of United States notes. Theissueof bank 
notes would be governed by the opinions 
and interest of the banks, and the amount 
could be increased or diminished according to 
their interests and without regard tothe public 
good. As an auxiliary and supplement to 
United States notes, bank notes may be issued 
as now when amply secured by United States 
bonds, but it would be a dangerous experiment 
to confine our paper money to bank notes alone 
the amount of which should depend upon the 
interest, hopes and fears of corporations which 
would be guided alone by the supposed inter- 
ests of their stockholders. 

‘‘There is another objection to a sole depend- 
ence on bank notes as currency; they cannot be 
made a legal tender either by the States or the 
United States, while it is settled by the Supreme 
court that notes of the United States may be 
made a legal tender, a function that ought to 
belong to money. 

‘‘I know that my views on this subject are 
not entertained by the influential class of our 
citizens who manage our banks, but in this I 
prefer the opinion and interest of the great body 
of our people who instinctively prefer the notes 
of the United States, supported by coin reserves 
to any form of bank paper that has yet been de- 
vised. The only danger in our present curreacy 
is that the amount may be increased to a sum 
that cannot be maintained at par with coin, but 
the same or a greater danger would exist if the 
volume of paper money should be left tothe in- 
terested opinion of bankersalone.” 

The proceedings by which resumption of 
specie payments was effected are set forth in the 
most lucid and interesting manner. Thestate- 
ment of the various negotiations of the govern- 
ment with banks and bankers in the marketing 
of the issues of government bonds are very 
readable just now, in view of the vast amount 
of newspaper discussion of the issue now pend- 
ing. 

There is much in the work to interest the po- 
litical reader. The inside history of the suc- 
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cessive national conventions of the Republican 
party, and the causes which twice operated to 
deprive him of the reasonably certain presiden- 
tial nomination, involving breach of faith by 
those to whom had been confided his interests, 
are frankly related by Mr. Sherman. From the 
reprehensible tendency of newspapers, to im- 
pute breach of trust and corrupt motives to pub- 
lic men in high station, upon the most shadowy 
foundation, Mr. Sherman did not escape. In 
every instance, however, the absolute lack of 
foundation for newspaper attacks was clearly 
proved. Such occurrences are the parent of 
deep regret to all fairminded men. 

The work contains the reproduction of much 
private correspondence, estimates of the char- 
acter of men in contemporaneous public life, 
and is embellished by many fine illustrations. 


‘‘Hand Book of the Law of Bills and Notes,” by 
Charles P. Norton, Lecturer on Bills and 
Notes in the Buffalo Law School. Second 
Edition with an additional chapter on Checks, 
by Wm. L. Clark, Jr., St. Paul, Minn. West 
Publishing Co. 1895. 


This work is written by a college professor, 
whose art in making plain tostudents, the prin- 
ciples underlying the law of bills and notes, is 
exercised in the production of a work wherein 
clearness and simplicity of statementis a marked 
characteristic. It is a handsome volume of 460 
pages, bound in law sheep, and the various sub- 
jects embraced by the'title are treated in a way 
that enables the propositions to be readily 
grasped and retained. The book will prove use- 
ful toall who desire to be well grounded in the 
general principles of the law of bills, notes and 
checks, and the reasons underlying their estab- 
lishment. It contains ten chapters, devoted to 
[1] Negotiability so far as it relates to bills and 
notes; treating of the origin, indicia and pur- 
pose of negotiability, the distinction between 
assignability and negotiability and payment by 
negotiable instrument; [2] Negotiable bills and 
notes, and their formaland essential requisites; 
[3] acceptance of bills of exchange; [4] tndorse- 
ment; [5] nature of the liability of the parties; 
[6] transfer; [7] defenses commonly interposed 
against a purchaser for value without notice; 
[8] purchases for value without notice—what 
constitutes—value— notice — presumption and 
burden of proof; [9] presentment and notice of 
dishonor and [10] checks. 


‘“*Congressional Currency,” by Armstead C, 
Gordon. G. P. Putnam’sSons, N.Y. 1895, 
234 pp. 

The object of this work is to present an out- 
line of the genesis, growth and condition of the 
existing currency system of the United States, 
a short account of each of the various kinds of 
money or circulating medivm now in use, and 
a consecutive statement of the most conspicuous 
orimportant acts of legislation in connection 
therewith, concluding with a sketch of the ju- 
dicial interpretation which such legislation has 
received at the hands ofthe supreme court. The 
work is well done, the history of the various 
classes of currency is well presented, and the 
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book makes a very handy volume for refereuce. 


‘‘The Banking System of the United States and 
its Relation to the Money and Business of the 
Country.” By Charles G. Dawes, Chicago: 
Rand, McNally & Co., 1894. 1I2mo. pp, 83. 


It is the aim of this little volume to set forth 
the intimate relation existing between credit 
institutions and the mechanism of trade and in- 
dustry in general. There isa habit, all too prev- 
alent among certain classes of our population, 
of regarding banks as a species of octopus which 
feeds upon the rest of the commercial world and 
in especial regards the farmer as its legitimate 
prey. This point of view is found in its most 
radical form in the energetic but unsophisticat- 
ed ‘‘great West.”” As Mr. Dawes’s book plainly 
shows, the author, himself a banker resident in 
Nebraska, has fully appreciated the existence of 
the spirit, and in the present volume he has 
taken up the cudgels against the propagators 
of these ideas, at the same time seeking to ex- 
pose some fallacies of the ‘‘silver men” with re- 
gard to money and banking. Naturally, the 
greater part of the book is devoted to a study of 
the technical basis of our credit system, and, 
although Mr. Dawes unfortunately falls intothe 
error of regarding the banks as institutions in 
which the altruistic spirit has reached its ex- 
treme development, he has nevertheless suc- 
ceeded in presenting a fairly correct and read- 
able statement of the familiar facts of the sub- 
ject. His presentation affords nething new, 
most of the material being easily accessible 
elsewhere, and itis to be regretted that in a 
book evidently intended for popular circulation 
the treatment should not have been freed from 
business terms which will not readily be under- 
stood by the class of readers whom it is de- 
signed to reach, 

In chapter IV. under ‘‘The relation of Bank- 
Credit Currency to Prices and General Busi- 
ness ’’’ Mr. Dawes attacks some much contro- 
verted questions and disposes of them without 
difficulty. Apparently the author was not sat- 
isfied with this portion of his work, as he gives 
in an appendix some criticisms bearing on this 
portion, by a friend to whom he submitted the 
manuscript. Nevertheless, it must be said that 
his point of view is in general sound, although 
his treatment is fragmentary. crude and neces- 
sarily elementary. Some of his statements are 
open tocriticism. The chapter on ‘‘The Rela- 
tion of Bank-Credit Currency to the Silver 
Question” is clear and tolerably logical, not- 
withstanding that here also there are many 
things which will need restatement and altera- 
tioa. The last chapter urges the establishment 
of a guarantee fund, after the ‘‘Baltimore plan,” 
by means of a small tax on national banks. 

In general, it may be said that the book will 
serve a useful purpose for popular circulation, 
It has no scientific value, but will help in estab- 
lishing saner ideas of the true functions of 
money and banking. The author is deserving 
of praise for not using the terms ‘‘monetary”’ 
and ‘‘financial” as interchangeable.—Review by 
Henry Parker Willis, in the ‘‘Journal of Politi- 
cal Economy.” 
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'T’HE safe-keeping of valuables has al- 
| ways been an object of the deepest 
concern to mankind. The cave of the 
savage, the cache of the American In- 
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dian, the subterranean vault of the me- 
dizeval baron, the old stocking or box 
in the_attic of the housewife, and the 
more modern safe of the merchant and 
professional man, have in each instance 
been the repository where the greatest 


security and safety could be attained. 


function of early banking. A reference 
to the history of banking discloses that 
the chief, and in some cases the only 

deposits received by the early banks 
were special deposits of money, bullion, 
plate, etc. for safe keeping, to be spe- 
cifically returned to the depositor. Such 
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was the character of the business done 
by the Bank of Venice( the earliest bank) 
and the Old Bank of Amsterdam, and 
the same business was done by the 
goldsmiths of London, and the Bank 
of England. Atthe beginning of the 
Seventeenth century it was the habit of 
the merchants of London to lodge their 
money in the King’s mint in the tower, 
which was made a kind of bank or safe- 
repository for the merchants. But it is 
reported that in the year 1638 or 1640, 
King Charles ‘‘forceably borrowed” 
4£200,000 of this money. After this 
compulsory loan, the mint was never 
again entrusted with the merchants’ de- 
posits, but they generally ‘‘trusted their 
cash with their servants, until the civil 
war broke out, when it was very cus- 
tomary for apprentices and clerks to 
leave their masters and go into the 
army. Whereupon the merchants be- 
gan, about the year 1645, to lodge their 


cash in goldsmiths’ hands, both to re- 
ceive and pay for them; until which 
time the whole and proper business of 
London goldsmiths was to buy and sell 
plate and foreign coins of gold and sil- 


” 


ver,” etc. This account, says Anderson 
in his History of Commerce, ‘‘we have 
from a scarce and most curious small 
pamphlet, printed in 1676, entitled ‘The 
mystery of the new-fashioned gold- 
smiths, or bankers, discovered, in 
eight quarto pages.’” The practice 
gradually sprang up of lending these 
deposits out at interest, and thus came 
the evolution into deposit and discount 
banking, which has now become the 
chief business of the modern banks, 
while the function of receiving and 
keeping for the convenience of custom— 
ers, plate, jewels, wills, deeds, securi- 
ties and the like, technically known as 
‘*special deposits,” has largely devolved 
upon corporations which have been 
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specially organized for the purpose. 

The necessity for the incorporation of 
special companies for the safe-keeping 
and guaranteeing of valuable personal 
property was early felt in the city of 
New York, which, as the metropolis and 
financial center of the nation, embraced 
a large proportion of all forms of ma- 
terial wealth. Previous to the year 1875 
a number of such corporations were 
created by special charters granted by 
the legislature of New York state. In 
that year, a general law was passed pro- 
viding for the incorporation of safe-de- 
posit companies and there now exist in 
different parts of the city, more than fif- 
teen companies incorporated for this 
purpose. 

Pre-eminent among the modern insti- 
tutions of this class is the Lincoln Safe 
Deposit Company, located on the south 
side of Forty-Second Street (numbers 
32-42 East) in the very heart of the 
metropolis. Apart from the absolute 
safety which this institution affords, 
the variety and extent of the ser- 
vices which it renders its patrons, are 
so unique and yet so beneficial, that 
an account of its organization, plant 
and workings, will furnish an interest- 
ing object lesson of thé triumphs of 
modern mechanical invention over all 
those elements which constitute causes 
of loss, and of the triumphs of execu- 
tive management, as well, in all matters 
involving the convenience and facilities 
afforded tocustomers. For here, under 
one roof, in virtue of connection with 
the Lincoln National Bank, which is a 
tenant of the Lincoln Safe Deposit Co., 
not only may the customer deposit his 
money, subject to check, buy his ex- 
change or traveller’s letters of credit, 
and obtain loans upon satisfactory se- 
curity, but he may also, in the exercise 
of the functions of the “safe deposit 
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company,” store all his material wealth, 
ranging from coin, jewels or documents 
of the smallest bulk, to the entire con- 
tents of his residence, and may engage 
the services of the same management to 
pack, remove and store, 
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vices are performed. In brief, the in- 
stitution comprehends all the services 
rendered by a bank of deposit and dis- 
count, a safe-deposit company proper, 
a storage company, and all those bran- 
ches of agency connected with forward- 


Doors OF GREAT VAULT. 


If the patron contemplates a trip 
abroad and the carrying of any portion 
of his effects, the services of the com- 
pany are at his command, for shipment, 
payment of freight, insurance and all 
duties connected with such character of 


agency. Or, if he is importing goods 
of any description, entry at the custom 
house, payment of duties, and like ser- 


ing, shipping and finance, a combination 
of the highest convenience and practical 
value. 

Organization—The Lincoln Safe De- 
posit Company, of New York city, was 
organized under the general safe de- 
posit law of the state of New York, 
passed in 1875, and subsequently 
amended, for the purposes indicated in 
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its certificate 
taking and 
bailee for safe-keeping and storage; 
jewelry, plate, money, specie, bullion, 
stocks, bonds, securities and valuable 
papers of any kind, and other valuables, 
and guaranteeing safety upon 
such terms and for such compensation 
as may be agreed upon by such com- 
pany and the respective bailors thereof; 
and to 
other receptacles for the uses and pur- 
poses of such corporation,” 

Absolutely fire-proof—The Lincoln Safe 
Deposit Company was the pioneer in the 
United States in the construction of ab- 
solutely fire-proof deposit ana 
warehouse buildings. Since the com- 
pletion in 1883 of the original building, 
32-38 East 42d street, opposite the 
Grand Central Depot, four other fire- 
proof and indestructible warehouse 
buildings have been erected on 41st and 
42d streets, each one more perfect than 
its predecessor, until the ‘‘plant” now 
covers an area 200x150 feet, 
was used in the construction of these 
buildings. No gas is used inside them. 
The boilers and engines are outside the 
buildings proper. In fact, the only 
‘‘wood” in the entire structure are the 
pens and pencils of the officers and em- 


of incorporation, ‘‘of 
receiving upon deposit as 


their 


let out vaults and safes and 


safe 


No wood 


ployes, and the desks and chairs upon 
which they perform their work, 
The destruction by fire in 1881 of the 


Morrell 32d 
Fourth avenue, involving the loss of 
of 
valuable effects which money could not 
replace, convinced the projectors of 
“The Lincoln” that the time had ar- 
rived when New York city should pos- 
sess a group of buildings devoted to 
banking, safe deposit and storage ware- 
house purposes the mere external and 
internal appearance of which would 


warehouses, street and 


many thousands of dollars worth 


LAW JOURNAL. 


convince the most inexperienced and 
sceptical person that absolutely fire- 
proof buildings could be built. The 
foundations of the Lincoln buildings are 
bed-rock, the walls which are five feet 
at the bottom and three feet at the top, 
laid in Portland 
The architecture is Roman- 


are pressed brick 
cement. 
esque. 

tention was paid to strength and safety 


In selecting the plans more at- 


than mere grace of design, the idea 
being that the exterior as well as the 
interior of the buildings should harmon-— 
ize with and suggest the nature of the 
business to which they were devoted. 
The upper stories are divided by fire- 
brick partitions into some fifteen hun- 
dred rooms of various sizes—each hav- 
ing an iron door—which will accommo- 
date half a load of household effects, or 
fourteen full loads, the contents of ‘an 
extra large metropolitan or country 
house, The roofs are asphaltum or 
brick. There are four great hydraulic 
freight elevators, capable of lifting a 
loaded van from the receiving floors on 
41st street 
floors. An isolated passenger elevator 
conveys customers to the various ware- 
house departments. All of the steel 
beams, girders and columns used are 
protected by firebrick casings. The 
doors, frames, window casings and stair 
frames are iron; the stair treads are 
slate. The elevator shafts are brick, 
the bearings are iron, and the frames 
and platforms of the elevators and the 
window shutters are iron, The opening 


to any of the warehouse 


of each floor at the elevator shafts is 
protected by an iron roller shutter, 
which is closed at night. So profound 
was the confidence of the architect of 
the original building, Mr. John B. Snook, 
in the strength and indestructibility 
of his handiwork, that he remarked on 
its completion: ‘‘You may pile it to 
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the roof with trunks of quicksilver, and 
not taxit. It is externally impervious 
to fire, and all the combustibles in New 
York put inside and set on fire could not 
destroy it.” 

The first building committee con- 


sisted of Mr. Alfred Van Santvoord, 


OSS . 


in the matter of vault construction, 
whose most recent achievement in the 
construction of safes and vaults of the 
new Clearing Houseand Chase National 
Bank has challenged the admiration of 
the scientific world. All that human 
ingenuity could devise to make secure 


= rr 


: 
| 
ae 





MAIN VESTIBULE—VIEW OF SAFE DeposiT OFFICE AND BANK, 


Mr. William R. Grace and Mr, William 
Seward Webb. 

The impregnable burglar-proof safe 
deposit vault, 40x30 feet, which is situ- 
ated on the ground floor, was built by 
Herring & Co., of New York. For years 
this company has employed Mr, J. M. 
Mossman, the leading expert in the city 


a receptacle for the valuables of the 
people is embodied in 
structure of steel. 
History of Construction—The construc— 
tion of the original of the group of 
‘‘Lincoln” buildings, 32-38 East 42d 
street,was begun early in 1882 and com- 
pleted in 1883. The Lincoln National 


this massive 
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Bank, which had been temporarily 
‘*housed” at No. 5 Vanderbilt avenue, 
opposite the Grand Central Station, was 
moved into its present quarters in the 
new fire—proof structure in July, 1883. 
In 1884 a second fire—proof ware- 
house, 50x100 feet, was erected on East 
41st street, directly in the rear of the 
42d street building, This was imme- 
diately filled with profitable storage. 
The trustees then became satisfied that 
much greater warehouse facilities were 
required Four additional lots, 25x100 
feet each, on East qist street, adjoining 
those already occupied, were acquired. 
In 1891 the erection of two more fire- 
proof warehouse buildings was begun 
on East 41st street. Each of these con— 
tain numerous improvements over those 
of earlier construction. 
of the new building, No. 49 East 41st 
street, loox25 feet, which was blasted 
out of the solid rock, was set apart for 


The basement 


an increase of the coupon room accom— 
mcdations of the vault department, and 
provision was make for a commodious 
ladies’ parlor and directors’ room, 

In 1892, 50x100 feet more of ground 
was acquired on East 42d street, and 
the erection of a new fire—proof building 


was begun. This was finished and oc-— 
cupied in 1894. In 1896, still another 
warehouse, 5o0xloo feet, will be built 
on East 41st street. 

The Development of ‘‘ The Lincoln’’—The 
growth of the Lincoln Safe Deposit 
Company has been phenomenal, but the 
reasons for it are not ‘‘far to seek.” 

The location is central and easily ac- 
cessible in respect to a large body of the 
people of Manhattan Island and its out- 
lying suburbs; the arterial and local 
system of railroads, terminating at the 
Grand Central Depot, are tributary to 
42d street; the elevated railroads and 
the Madison Avenue and Forty-second 


Street and St. Nicholas Avenue Cross- 
Town surface cars are immediately at 
hand. Forty second street, from river 
to river, has become a distinctive busi- 
ness avenue—one of the great east and 
west thoroughfares. A vast population 
occupies apartments, hotels, clubs and 
private houses within a radius of two 
miles. The Lincoln Safe Deposit Com- 
pany and the Lincoln National Bank 
afford the public more perfect facilities 
of their kind than any other similar in- 
stitutions in the city of New York. 
Within the walls of ‘‘The Lincoln’ 
one’s entire household effects, works of 
art, plate, stocks, bonds, valuables of 
any kind, and every form of personal 
property may be safely cared for; a 
bank account may be opened, invest- 
ments may be made, securities pur- 
chased or sold, coupon and dividend 
orders collected, letters of credit and 
bills of exchange purchased and every 
transaction is con- 
ducted by any downtown institution. 
The Lincoln National Bank has been a 
member of the New York Clearing 
House Association for more than thir- 
teen years. Several of the leading firms 
of Wall street brokers have branch of- 
fices within a block or two of ‘‘The 
Lincoln.” Messrs. Webb & Prall have 
a broker’s office in the Safe Deposit 
Building. 

The Vault Department—The great se- 
curity vault is a ‘“‘building within a 
building.” The foundation is rock; its 
outer walls consist of three feet of solid 
masonry, lined with three inches of 
drill proof steel plates of the finest 
quality and temper. The floor and 
roof of the vault are fastened to heavy 
steel beams. Theeight massive doors 
to the main vault, which is on the ground 
floor,aggregate 60,000 poundsin weight. 
In one of the accompanying illustra- 


carried on which 
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tions is shown double doors of the 
great vault. The weight of these two 
doors is five tons and two and a half 
tons respectively, The safeguards and 
protective devices best known and most 
approved in the modern art of vault 
construction have been utilized to ob- 
tain the highest degree of immunity 
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pon room accommodations of any safe 
deposit company in the metropolis. The 
main coupon room, directly in the rear 
of the vault, is one hundred and ten by 
twenty-five feet, and has an L thirty-five 
by twenty-five feet. There are fifty 
rooms, divided by gracefully-designed 
iron and glass partitions, whose dimen- 


» MAIN ArT Room. 


trom burglars and mobs. A large force 
of watchmen patrols the buildings at 
night. There is direct electrical com- 
munication with Police Headquarters 
and the American District and Postal 
Telegraph offices. 

The lowest price for which a safe is 
rented is $8.00 per year, and the high- 
est $1,000. No charge is made for the 
use of tin boxes. 

Coupon Rooms—To-day, ‘‘The Lincoln” 
has the finest and most extensive cou- 


sions are four feet six inches by six feet 


is furnished 
with a table, chairs, electric bell, elec- 
tric light, anda handsomerug. Onthe 
Forty First parlor 
twenty-two feet square, with a ceiling 
nineteen feet high. The floor is marble, 
the wainscoting, six feet high, is bril- 
liantly polished yellow marble with onyx 
panels; above this are Minton tiles 
and an exquisite frieze wrought in deli- 
cate vine tracery. On the east side of 


eight inches Each room 


Street side is a 
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the room is a mantel of yellow marble 
and onyx. Over the mantel and oppos- 
ite are two large mirrors, 

Silver Storage and Guarantee Depart- 
ment—Three specially constructed wag- 
ons, one double and two single, are 
required to handle the business of this 
department. These wagons are very 
strongly built, and none but experi- 
enced and trustworthy men, fully 
armed, are assigned to them. Orders 
for trunks, cases or boxes of silver plate 
or valuables of any kind may be sent by 
mail, telegraph or telephone, Directly 
thereafter one of the special wagons of 
the company will call at the house or 
apartment of the customer, receive the 
package, seal it, and give a temporary 
receipt. The permanent receipt, cov- 
ering loss by fire and burglary, will be 
immediately forwarded by mail. Inthe 
case of a deposit which is made by a 
gentleman and his wife, the certificate 
should be made out in the name of 
both, and the account so appear on the 
books. 

The entire basement of the Forty- 
Second Street building is given up to 
the Silver and Guarantee Department. 
All trunks, cases, etc., are placed on 
iron racks in vaults that are perfectly 
dry, thoroughly ventilated and easily 
accessible to customers, Access may 
be had at any time during business 
hours. The storage charge is based on 
value and size both. No package is taken 
for less than 50 cents per month. 

Warehouse Department—No Wood in 
it—The Warehouse Department is sub- 
divided into more than 1,000 rooms of 
various sizes, which have fire-brick par- 
titions and iron doors. These rooms 
rent at as low as two and as high as 
sixty dollars per month, and hold from 
a fraction of a truck load up to thirteen 
full loads of household effects. There 


is a large Art Gallery for the display of 
paintings and statuary, and there are 
twenty smaller art rooms, each with a 
skylight and facilities for hanging a 
large and valuable collection of paint- 
ings. There are also closets for hang- 
ing rich curtains, that may be damaged 
by foiding. The buildings are so ar- 
ranged as to have excellent natural 
light. 

What the Company Does for its Patrons 
—The company will pack, box, and 
store the entire contents of a house, 
large or small, on short notice. 

It will box and prepare goods for 
shipment, and forward them to any part 
of this country or the world, engaging 
and loading chartered cars when re- 
quired. Custom house business is at- 
tended to and consignments from abroad 
are received, 

If a patron wishes to store, all he has 
to do is to advise ‘‘The Lincoln,” 
an experienced inspector will call at his 
house or apartment, survey the contents 
and furnish an accurate estimate of the 
cost of the work to be done and any 
other information that may be desired. 
No responsibility is assumed for damage 
by moth, or for the wear and tear which 
inevitably attend the moving and stor- 
ing of furniture, etc. 

When a customer receives the inven- 
tory of the household effects, which 
have been stored, he is particularly re- 
quested to carefully check them off, 
while his memory is clear, and to bring 
any omissions or irregularities to the 
notice of the warehouse officials, 

Work which is in progress at the 
houses of customers is looked after bya 
competent representative of the com- 
pany, and all complaints receive imme- 
diate attention. 

An entire upper floor in one of the 
new fireproof buildings has been set 


and 
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apart fora trunk room, and fitted up 
with new iron racks and steel bins. The 
bins have a capacity of twenty cubic 
feet, and are suitable for office papers, 
account books, plates, drawings, etc., 
the loss of which would be irreparable. 
These bins rent for $1 per month. 

Trunks are stored at 25 and 50 cents 
per month. Examination and ladies re- 
tiring rooms are provided. 

As these buildings are absolutely fire- 
proof, and no gas is used in them, the 
problem of cheap storing and relief 
oppressive insurance rates has 
been solved. 

The Officers and Directors—The presi- 
dent of the Lincoln Safe Deposit Com- 
pany is Thomas L. James, who was 
Post-Master General of the United 
States under the administration of Pres- 
ident Garfield, 

Alfred Van Santvoord, the vice- presi- 
dent, is one of the best known, most 
substantial and most influential business 
men in New York. 


from 


John R. Van Wormer is the secretary 
and general manager, upon whom rests 
the chief responsibility in the manage- 
ment of this vast business. 

Walter C. Reid is the warehouse su- 


perintendent, and Messrs. Coudert Bros. 
the counsel of the company. 

The trustees of the "company are: 
Thomas L. James, William R. Grace, 
Matthew C., D. Borden, William Seward 
Webb, Harvey P. Farrington, Alfred 
Var Santvoord, Noah Davis, F. W. 
Vanderbilt, H. Walter Webb, Percival 
Kuhne and James D. Layng. 


Since this article was written, ahighly 
practical test of the fireproof qualities 
of the building of the Lincoln Safe De- 
posit Company has been afforded. At 
1:50 o'clock on the morning of January 
Ig9th, a fire broke out in the two story 
brick building at the corner of Park 
Avenue and Forty-Second Street, imme- 
diately adjoining the Lincoln building 
and soon was blazing vigorously. Upon 
the arrival of the fire apparatus, a sec- 
ond and third alarm was given, but the 
fire had gained such headway that it was 
found impossible to save the corner 
building, the inner contents of which 
were entirely consumed, leaving the 
building a mere shell. In the midst of 
this fiery furnace, like Shadrach, Me- 
shach and Abed-nego of old, towered the 
Lincoln building, absolutely unscathed. 


LOUIS WINDMULLER. 


Recognized as one of the most prominent and 
representative leaders of the German and Ger- 
man-American element of citizenship, Mr. Louis 
Windmuller is especially well known in financial 
and commercial circles, throughout which his 
sound-currency views have been favorably re- 
ceived and widely commented upon, The pub- 
lic and business career of this gentleman has 
proven successful and he is to day regarded as 
a man whose views on the important questions 
of the times command attention wherever ex- 
pressed or read. 

Born in Westphalia, Germany, he was edu- 
cated in a college at Munster and, in 1853, came 


to the Metropolis, where from a modest begin- 
ning he has risen to a position of prominence 
solely through his own efforts and talents. He 
is now and for many years has been the head 
of one of the largest importing and exporting 
commission houses in the city, and has also 
been actively identified with the organization 
and development of many important financial, 
industrial and mercantile interests. He was 
active in founding the Title Guarantee & Trust 
Company, the German-American Insurance 
Company, the Hide & Leather National Bank 
and the Bond & Mortgage Guarantee Company, 
in some of which corporations he is a director. 
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Mr. Windmuller is one of the most progressive 
members of the Chamber of Commerce and has 
always taken an important part in the delibera- 
tions of this distinguished association. He has 
served on various committees of that body and 
is at present chairman of the Committee on In- 
ternal Trade and Improvements. He is alsoa 
member of the Executive Committee of the 
State Canal Commission, and was active in hav- 


LovuIs 


ing the bill passed appropriating $9,000,000 for 
the improvement of the canals. In politics he 
has been areformer and was one of the organ- 
izers ot the Reform Club of this city, of which 
he has served as treasurer since 1887. He also 
assisted in the organization of the German- 
American Cleveland Union. 

The same attributes of character that have 
made Mr. Windmuller successful in business 
have also won him popularity in other fields of 
endeavor. Heisa member of the New York 
Historical Society, the Merchants’, German, Lo- 
tos and Reform clubs, and belongs to several 
charitable and benevolent associations. 

His intellectual attainments have led him to 
fill his library with a large and choice selection 
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of works, while his taste for art and paintings 
is said to equal that of the connoisseur, instan- 
ces of his excellent taste in this direction 
being in evidence at various public exhibitions 
of paintings for charitable purposes, the skill- 
ful and artistic arrangement of which was done 
by him. 

Mr. Windmuller is well and favorably known 
abroad, especially in Germany, where he has 


WINDMULLER, 


many warm friends who have also enjoyed his 
hospitality on this side. The painting, by 
Julius Gurtz, of Germany’s present emperor, 
which hangs in the German Club of this city, 
was obtained through Mr. Windmuller, who is 
also treasurer of the fund for the erection of a 
monument, in this city, to Goethe, the celebrat- 
ed German poet. 

As a writer, Mr. Windmuller has shown 
great versatility, Among the papers he has 
written on different topics, those on fire and life 
insurance have attracted considerable attention, 
also one on the Liquor Law, written for ‘*The 
Forum.” Of the suggestions made therein a num- 
ber have been adopted by the present agitators 
for retorm in our excise law. 
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INQUIRIES AND CORRESPONDENCE. 


va IS department is carried on for the benefit of all subscribers, who are entitled to submit questions of ger - 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and plaecs 


of those submitting inquiries are published, unless special request is made to the contrary. 


Cuaranty of Irregular Indorsement— 
Clearing-House. 


THE SAN FRANCISCO CLEARING HousE, } 
SAN FRANCISCO, CAL., Dec. 31, 1895. § 


Editor Banking Law Journat: 


DEAR S1r:—If the banks of a clearing-house 
have signed the constitution of the same which 
says ‘‘the clearing bank shall stamp each check 
with its clearing-house stamp, which shall guar- 
antee the validity and regularity of all prior in- 
dorsements on the checks so cleared, and shall 
not be construed to supply a missing indorse- 
ment,” anda check is cleared drawn payable to 
“Mrs. J. Smith” and the check is indorsed ‘*J. 
Smith by B. Smith,” with subsequent indorse- 
ments, the prefix ‘‘Mrs.” being omitted in the 
indorsement. 

Do you think the paying bank hasa right to 
claim the indorsement of Mrs. J. Smith is miss- 
ing, under the laws of California? 

Two attorneys expressed different opinions as 
to the indorsement being good. Theright of B 
Smith to indorse for Mrs. Smith was not ques- 
tioned. Has a woman the right to omit the pre- 
fix Mrs. or does the law compel her to sign it as 
a part of her name? 

Very Respectfully, 
CuaAs, SLEEPER, Manager. 


We are of opinion that the case is not 
one of a missing indorsement. The word 
“Mrs.” isa title or term of address, ap- 
plied to a married woman, and while to 
prefix it would make the indorsement 
more regular in form, the writing of the 
name without the prefix is not an omis- 
sion of the indorsement, but at most a 
mere irregularity, and as such, covered 
by the guaranty of the collecting bank, 
under the provisions of the constitution. 


Presentment to Maker in Country. 


BuivE Rapips Ciry BANK, 
BuveE Rapips, Kan., Jan. 4, 1896. § 
Editor Banking Law Journal: 

DeAR Sir:—This bank often receives for col- 
lection notes given by parties living a few 
miles out of town, dated B—— R . Kas. 
No other piace of payment designated. Is it 


necessary that our notary should make a trip 
to the country for the purpose of presenting 
such paper before protesting? Sometime ago 
you answered a Nebraska subscriber that it 
was npt necessary to go tothe country. I would 
like the Kansas law in the matter. 
Yours truly, 
I. S, TABER, 
Cashier. 


Presentment must be made to the 
maker in the country on such a note in 
order to hold indorsers. For sake of cun- 
venience, the bank should advocate a 
form of note specifying the bank as the 
place of payment, or containing a clause 
waiving demand, protest and notice, to 
obviate the trouble of a personal journey 
to the maker’s residence. The answer 
to the Nebraska subscriber referred to, 
was based on a note expressly made 
payable at the bank. 


Set-off and Payment of Deposit Bal- 
ances. 


In our last issue, we published the fol- 
lowing inquiry: 


A, who has been indebted to B (bank) for 
several years (notes all being past due) de- 
posits a draft from a loan company, which 
is indorsed as follows: 


Pay to A. ororder for loan of John Doe.— 
N. N., Pres. 


A, at the time he deposits the draft, makes 
the statement that he is going to negotiate 
loans for a certain association or company. The 
amount of such drafts is deposited in his own 
name, and intermingled with the other money 
deposited and credited to the same account, 
against which A draws quite frequently and 
pays other debts, &c. 

Question:—Would the B bank have the right 
to hold this deposit account against the notes 
and refuse to pay checks drawn against the de- 
posit, or would it constitute a ‘‘trust fund?” 

2. If a trust fund, will the bank be safe in al- 
lowing A to check out money for his private 
use, although it is deposited with other money 
in open or running account? 
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3. The notes and mortgages for this money 
or loans are executed and recorded (and I think 
in possession ot Loan Co.) and in case the bark 
has the right to hold the deposits, or A should 
use it for private purposes, who would be the 
sufferer? 


The answer to the first question was 
that we did not think the bank had a 
right to apply the deposit balance made 
up of the draft, upon the debt of A, its 
depositor. We postponed further con- 
sideration of the questions submitted to 
the present number, to give opportunity 
for more full investigation of the sub-— 
ject. 

1. A deposits a trust fund in his pri- 
vate account, the bank having know- 
ledge of the trust character of the de- 
posit. The bank cannot apply the de- 
posit upon A’s debt toit. The case is 
similar in all essential features to Clem- 
mer v. Drovers’ National Bank, decided 
by the supreme court of Illinois, and 
published in this number. 

Commission merchants deposit in 
their private account and mingle with 
their other funds, deposits which the 
bank knows to be the proceeds of sales 
on commission belonging to shippers, 
but the bank does not even know who 
the shippers are. The court denies the 
bank’s right to apply the balance upon 
the debt ofits customer to it. Answer- 
ing 
known that the balance sought to be 
applied is the money of the shippers, 
and that all of that money may have 
been checked out by the commission 
merchants, leaving the balance their 
own money, the court says it must be 
presumed the customers checked out 
their own money to others, rather than 
the money which they held in trust, 

This case may be usefully compared 
with Hatch v. Fourth Nat. Bank, de- 
cided by the N. Y. court of appeals, 
published in the November Journal. 


the contention that it cannot be 
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There, the bank was allowed to apply 
the deposit upon its depositor’s indebt- 
edness, notwithstanding it was the pro- 
ceeds of stolen property and did not be- 
long to him. But the bank was in ig- 
norance of this fact. The distinction 
is that in one case the bank has now- 
ledge of the trust character of the de- 
posit; in the other it has not. 

Davis v. Panhandle National Bank, 
decided by the court of civil appeals of 
Texas, February 1895, reported in the 
Journa! for April, is another pertinent 
case. One Hancock had an account 
with the Panhandle bank, which was 
overdrawn $857.82. Three cars of 
calves had been shipped to Chicago in 
the name of Hancock, and the proceeds 
$1,367.43 were sent to the Panhandle 
to his credit. The bank applied suffi- 
cient of this amount to cancel the over- 
draft, and allowed Hancock to check out 
the balance. The proceeds, however, 
really belonged to one Davis, who sued 
the bank for conversion. There was an 
undecided question of fact whether the 
bank had notice of the real ownership 
before it applied the deposit upon the 
overdraft and honored Hancock’s checks 
for the balance, necessitating a new 
trial. The court held that irrespective 
of the question of notice of the owner- 
ship of the fund, the bank was liable to 
Davis for the amount converted by it in 
satisfaction of the overdraft in the ab- 
sence of evidence that by reason of the 
transaction it had lost its debt due from 
Hancock; and whether or not it should 
be protected in the amount it allowed 
Hancock to check out after its receipt. 
would depend upon the question of no- 
tice. If it had notice of the real owner- 
ship of the funds, and that Hancock was 
not authorized to use them at the time 
it honored his checks, it should be re- 
quired to pay Davis, notwithstanding 
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such payment. If, however, it did not 
have notice of these facts, the money 
having been remitted to it in the name 
of Hancock, Davis should bear the loss. 

This, it will be observed, is rather an 
extreme case, and differs in principle 
from Hatch v, Fourth Nat. Bank. Ac- 
cording to the Texas court, a bank which 
receives money to the credit of its de- 
positor without knowledge of ownership 
in another, and applies it upor a debt of 
the depositor to it, must refund to the 
real owner, thereafter appearing and 
proving his ownership, if after its re— 
turn, it will be in no worse position than 
before its receipt. In the New York 
case, on the contrary, the bank was al- 
lowed to retain the deposit as against 
the real owner subsequently appearing. 
But where, as in the case submitted in 
the inquiry, the bank has knowledge of 
the trust character of the deposit, there 
is a substantial agreement of the au- 
thorities that it has no right to apply the 
trust money upon its depositor’s debt, 
and, as shown in the Illinois case, if 
trust and individual deposits have been 
mixed and partly paid out on checks, 
the presumption is, the individuals have 
been exhausted first. 

2. The second question is whether a 
bank, knowing that a depositor is put- 
ting trust money into his private ac- 
count, will be safe in allowing him to 
check out the trust portion for his pri- 
vate usef 

Generally speaking, the bank is under 
no obligation to see that trust moneys, 
drawn out by check, arerightfully paid 
away by the depositor. As said by 
Lord Westbury in Gray v. Johnston, L. 
R. 3 H. L. Cas, p. 14: “A banker is 
bound to honor an order of his custom- 
er with respect to the money belonging 
to that customer which is in the hands of 
the banker, and it is impossible for the 
banker to set up a jus éertii? against the 
order of the customer or to refuse to 
honor his draft, on any other ground 


than some sufficient one resulting from 
an act of the customer himself. Sup- 
posing, therefore, that the banker be- 
comes incidentally aware that the cus— 
tomer, being in a fiduciary or represen- 
tative capacity, meditates a breach of 
trust, and draws a check for that pur- 
pose, the banker, not being interested in 
the transaction, has no right to refuse 
the payment of the check, for if he did 
so he would be making himself a party 
to an inquiry as between his customer 
and third persons.” In another case it 
is said: “‘A mere reason to believe that 
the trustees were musappropriating the 
assets will not make the banker liable; 
for this would be to make every trustee 
accountable for his conduct in the trust 
to every agent whom he happened to 
employ, and would carry the principle 
of constructive trust to an inconvenient 
and indeed to an impracticable length.” 
See Walker v. Manhattan Bank, 25 Fed. 
Rep. 247. 

In these general expressions of the 
courts will be found the principles 
for the banker’s guidance. An illustra- 
tion is afforded by the Clemmer case 
above cited. While knowledge of the 
trust character of the deposit, prevent— 
ed the bank from applying it in satis— 
faction of its own demand,the ability of 
the depositors to freely check out the 
account without duty or right of ques- 


tion by the bank, isclearly to be inferred 
trom the language of the court, 

As distinguished from knowledge of a 
possible or probable misapplication of 
a trust fund by the payment of the check 
of one having control of the fund and 
the right to draw, must be borne in 
mind cases where the bank receives no- 
tice from third parties, of ownership of 
the fund to the credit of the depositor— 
asin the Texas case above cited, This 
introduces a new element, and such no- 
tice is something that cannot be disre- 
garded without risk of liability. 
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THE MORTGAGE REDEMPTION LAW OF KANSAS. 


Publicity has been given tothe recent 
decision of the supreme court of Kan- 
sas, overturning its former decision and 
holding that the law of 1893, which al- 
lows the mortgagor of real estate 18 
months to redeem, applies to mortgages 
executed before its passage, as well as 
subsequently. Much alarm has been 
expressed as to the effect of this decision 
in cases where mortgages executed prior 
to 1893 had been foreclosed under the 
belief that the redemption law was in- 
applicable. 
‘‘American Investments,” 


In a communication to 
me. 3. G. 
Slonecker of Topeka, Kansas, makes an 
interesting statement as to the practical 
effect of the decision, He says: 

**Since this decision was made, East- 
ern papers have contained statements 
which would have a tendency to alarm 
the owners of real estate acquired under 
foreclosure. The ‘‘Philadelphia Ledg- 
er,” and perhaps other papers, contain- 
ed the statement that, 

It is believed that the decision involves over 
$100,000,000 and under it every foreclosure and 
execution sale made in Kansas since 1893,can be 
set aside. 

It is well therefore that the investor 
should know what the practical effect of 
the decision will be. Inthe first place 
it should be noted that in cases of fore— 
closure the land is sold by the sheriff 
under a decree previously made by a 
court of record, and not simply by ad- 
vertisement. The court has jurisdiction 
of the parties and of the subject matter. 
In all cases the decree of foreclosure 
probably has contained a provision bar- 
ring the defendants from having any in- 
terest in the property or any equity of 


redemption after the sale. While this 
part of the judgment of the court, inthe 
light of the present decision may be er- 
roneous, é¢ is not void and it will remain 
valid and binding until and unless it is 
reversed or modified. 

Since this law was passed the supreme 
court of the state has held that it did 
not apply in cases where judgment had 
not been rendered prior to the taking 
effect of the Act, for speaking of the 
judgment, the court said that ‘‘it be- 
comes a final settlement and determina- 
tion of the controversy.” 

The court also quoted with approvala 
case decided by Justice Brewer a num- 
ber of years ago, in which he held that, 


The purchaser at a sheriff's sale looks to the 
decree for the measure of interest and title he 
will acquire by his purchase. He knows he can 
get no more interest than the defendant posses- 
ses and the decree orders sold. But he bids 
rightfully expecting to obtain all that. Itis that 
interest which the sheriff offers; it is that he 
bids for; it is that which is struck down to him; 
it is that which, if the sale be confirmed, he 
should then receive * * * The decree 
barred redemption. The sale followed the de- 
All the interest of the mortgagors (not 
an interest subject to the right to possess and 
redeem fortwo years), was offered by the sheriff, 
and was bid for by the purchaser. The confirm- 
ation closed that sale. 


cree, 


It follows therefore that wherever a 
judgment has been entered, in foreclos- 
ure, and the equity of redemption is 
barred upon a sale that the present de- 
cision will have no effect unless the de- 
cree of foreclosure is first vacated or 
modified. 

Under the law in this state no appeal 
can be taken to the supreme court from 
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any judgment after one year from the 
Consequently, any 
decree that has been entered fora year 


time it is rendered, 


cannot be taken to the supreme court to 
be reversed. Any sale under it must be 
made in accordance with the decree. Any 
sale that has been made must stand so 
far as this objection is concerned, It 
follows naturally from this that no debt- 
or will have the right to redeem from 


any sale that has already taken place by 


simply paying into court the amount 
for which the property was sold with in- 
terest and costs. 

Titles will not be seriously affected 
by the decision, but in sales hereafter 
made it would be wise to bid the full 
value of the property, and then if re- 
demption is had no loss will be sus- 
tained, and the only practical bearing 
the decision will have will be to delay 
the final disposition of the matter.” 


NATIONAL BANKS WITH SMALL CAPITAL. 


Editor ‘‘Financial Index,” Atlanta, Ga.— 

Lear Sir: Your letter just received, asking me 

for an opinion as to ‘‘which would be the most 

advantageous to the southern siates, the repeal 

of Io per cent. tax on state banks, or the ex- 

tention of the national banking act to banks of 
25,000 capital.” 

I hold the latter most emphatically, and for 
the following reasons: There exists an inborn 
prejudice throughout the whole country against 
state banks, except in the southern states, that 
practically isolates you from the great com- 
mercial centres of the country and throws sus- 
picion on you. You are essentially borrowers, 
and not lenders of and as you are well 
aware, the borrower has never yet been able to 


dictate to the lender. 


money; 


The persistent advocacy 
by the southern states of a state banking sys- 
tem has acted to their prejudice in many ways, 
and what seems an attempt to build up a sys- 
tem separate from that of the rest of the coun- 
try, not only increases this prejudice, but keeps 
away from there both capital and enterprises. 
Right or wrong, the repeal of this tax and the 
consequent sanction of state bank issues, seems 
to many like an attempt to resurrect the ghost 
of ‘‘state rights,” stabbed to death by bayonets 
thirty years ago. A majority of the people out- 
side of the southern states feel that the national 
banking system (which was brought into exist- 
ence through a forced loan from the banks) 
saved the nation in its hour of greatest need; 
and this opinion is not shared by the members 
of one political party alone by any manner of 
means. And as long as this prejudice against 
state banks so largely and strongly exists else- 
where, the South is put in the position of seem- 
ing to strike at the 


national government 


through the repeal of the national banking act. 
This act is not perfect, but witha few amend- 
ments as conditions arise that demand it, it can 
be made as perfect as human agency can de- 
vise. This nation is at par, and the national 
banks should be allowed to issue notes to the 
full face value of its bonds. A sound financial 
system is the sheet anchor of hope in all busi- 
ness transactions, and when this is destroyed, 
there is no knowing where we are drifting. 
Experiments in financieriny are always fraught 
with danger, and the conditions in the South 
to-day do not seem to me to warrant any radical 
changes separate from the rest of the country. 

Daniel Webster took the ground years ago 
that as the states had no power to coin money 
they had no right to sanction the issue of state 
bank notes. The logic seems irresistible. 

Should the people of the South acquiesce in 
the government control of banks of issue, the 
people of other parts of the country would no 
longer feel, as many now do, that the South 
was in it but not of it, the unity would be more 
perfect. There is one thing the people of the 
South should thoroughly understand; namely, 
that outside of that section, the national bank- 
ing system is so intimately associated in the 
minds of conservative citizens with the general 
government that any radical change in itis 
looked upon with suspicion and prejudice. In 
time this prejudice may wear away, and if in 
the processes of evolution in the banking sys- 
tem of our country it shall be proved best to do 
away with our present national system and 
substitute a state system, or some other, the 
South will not stand alone. It can afford to 
wait. In fact, it cannot afford to do otherwise 
than wait, 
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There are no great commercial centres in the 
southern states at present. You are essentially 
an agricultural people, widely separated in 
small towns, and do not require a large bank- 
ing capital in any one place. What you need 
is banks with small capital in your small towns 
away from your commercial cities. Many banks 
could pay dividends on $25,000 capital that 
could pay little or nothing on twice that amount, 
and give the people of the country and small 
places adequate banking facilities, where it is 
needed more than in the large centres. I think 
also that it would by this means stop in a great 
measure this clamor in the southern states 
against our present national system. 

I look upon the present time as a critical one 
for the South. There is ‘‘atide in the affairs” 
of nations as well as men, which, if seized at 
its flood, ‘‘leads on to fortune.” The marvelous 
recovery of the South in the last thirty years 
has challenged the admiration of her worst en- 
emies, and when we think of her great resources 
in agriculture, having a monopoly of one of 
the greatest staples of the world, and the 
almost inexhaustible mines of coal and iron, 
with her vast reserves of timber, she stands to- 
day one of the wonders of the world. Just now 
she is building up her manufacturing interests 
rapidly, and for herto do anything to impair 
her credit, would surely bring disaster from 
which it would take a decade to recover. There 
are thousands of people whose eyes are turned 
toward you, waiting to see what you will do 
before they invest their money in your beauti- 
ful South land. There never was a timein 
this country’s history when so many people 
were looking your way. The long, cold winters 
of the nortwest are a dread to many, and all 
they want is an assurance that they will get 
a fair return on their investment. 

To-day about the only undeveloped portion of 
ourcountry is the South; except in those sec- 
tions where they must depend on expensive 
systems of irrigation. You have all the natural 
resources of climate and situation, with beauti- 
ful rivers and water power enough to turn the 
wheels of industry to manufacture for the whole 
world; and you can’t afford to do anything to 
retard or interfere with this tide of prosperity 
that is at your very door. 

As a southern-born man, I hope I may be ex- 
cused for a pardonable pride in the develop- 
ment of the land of my birth. When I think of 
it, it brings to my mind these beautiful lines: 


Lives there a man with soul so dead 
Who never to himself has said, 
_ This is my own, my native land, 


Yours truly, 
D. V. RieGeErR, President. 
Missouri National Bank, 
Kansas City, Dec. 3, 1895. 


BANK DIRECTORS IN KANSAS. 


J. W. Breidenthal, State Bank Commission- 
er, has sent outa circular tothe boards of di- 
rectors of all the state banks in the State. In 
discussing the requests previously made to 
those officials, Mr. Breidenthal says many of 
them have cheerfully responded, but others 
have paid no attention tothem. Inthe circular 
sent out at this time the commissioner says: 

‘‘First—I would cali your attention to the 
fact that you are in the nature ot quasi public 
trustees, from the fact that the funds of the 
public are entrusted tothe care of your bank, 
and you being by law entrusted with the man- 
agement of your bank havea duty to perform 
to the public as well as to your stockholders. 
That duty consists in part in knowing that 
the affairs of your bank are conducted in 
accordance with business principles and the law 
governing same. Youcan not discharge this 
duty by meeting once each year, looking over a 
statement furnished you by the managing 
officer, and declaring a dividend based on the 
earnings as shown by such statement. On the 
contrary, it is incumbent on you that you know 
that every statement made by your bank, whose 
correctness you attest, is true; and before de- 
claring any dividend it is your duty to know 
that all bad paper and all other losses, includ- 
ing depreciation in value of real estate, furni- 
ture and fixtures, and other assets, and partial 
losses on paper, have been charged off. 

Second—In addition to the matter of divi- 
dends, you should holdat least two, and where 
possible four, meetings of your board each year 
for the purpose of making a thorough examina- 
tion of its affairs. At such meetings youshould 
have a listof all notes and other assets of the 
bank, and should ascertain that these assets are 
in the possession of the bank or properly ac- 
counted for. You should count the cash and 
check up the bank’s account with its corres- 
pondents. Infact, make such an examination 
as will enable you to knowthe exact condition 
of your bank. If you fail to perform these du- 
ties and losses occur as a result of your derelic- 
tion of duty, you will also have a good cause of 
action against you. 

‘“‘Third—lIt is impossible for a bank commis- 
sioner to look after the details of the business of 
the banks under the control of his department. 
On the average, twelve months must elapse be- 
tween examinations, and this is ample time for 
an incompetent management to wreck the bank 
or for a dishonest official to get away with half 
its assets. This fact is illustrated in the recent 
Fort Scott bank case, where, within a year, the 
cashier squandered $50,000 of the _ bank's 
assets, including in his stealing, cash, sight ex- 
change and notes, Had the directors held meet- 
ings as requested by this department, they 
would have detected his stealings before the 
bank had been wrecked. 

This communication will be mailed toa mem- 
ber of the board who resides at the town where 
the bank is located, and to him is entrusted the 
duty of seeing that the same is presented to at 
least a majority of the board.” 
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Embracing Items of Interest in all the States. Readers are requested to communicate matters arising locally, 
to enhance the interest and value of this department. 


There will be two legal holidays in the month 
of February in the State of New York, the 12th 
ann 22nd. 


Ex-Senator Frederick}D. Kilburn, of Malone, 
N. Y., has been appointed by Gov. Morton 
superintendent of the banking department of 
New York State, vice Charles M. Preston, re- 
signed, and the appointment has been con- 
firmed by the’Senate. By profession Mr. Kil- 
burn is a lawyer. For some years, however, he 
has confined himself to the banking business, 
being vice-president of one of Malone’s finan- 
cial institutions. He is credited with being 
pretty thoroughly informed on financial 
matters. 

The one notable piece of financial legislation 
with which Mr, Kilburn’s name was identified 
during the last session of the Legislature was 
the bill which Gov. Morton approved to provide 
for the separate conduct and business opera- 
tions of discount and savings banks that may 
be hereafter organized. 


In opening an account with a city bank re- 
cently, after the necessary preliminaries had 
been satisfactorily arranged, the prospective 
customer, a German, whose name had not been 
very clearly pronounced to the cashier, wrote 
his autograph in the signature book as follows. 
“A. Schwindler.” ‘‘My good gracious, Mr. 
Schwindler,” said the cashier, ‘‘that form of 
signature will not look very well signed to your 
checks. Cannot you improve it somewhat? 
Better sign your first name in full. The initial 
‘A’ alone is entirely too suggestive.” 

“You think so? How much better you think 
that looks?” and he wrote ‘‘A-dam Schwindler ” 

The signature, as first entered, was allowed 
to remain. 


SECRETARY CARLISLE’S REPORT. 


The following summary of Secretary Carlisle's 
annual report has been prepared for the conve- 
nience of readers who have not been able to 
read the full text: 

Total ordinary receipts for the fiscal year ending 
June 30, 1895, were $390,373,203, a net increase 
over 1894 of $17,570,705. Total ordinary expen- 


ditures were $356,195,298, a net decrease of $11,- 
329,081; but including expenditures for the 
postal seryice the total was $433,178,426, against 
$442,605,758, a decrease of $9,427,232. The 
actual deficit in revenue for 1895 was therefore 
$42,805,223, against $69,803,260, in 1894. Crit- 
ics of the tariff-reduction policy will perhaps be 
surprised to learn that receipts from customs in- 
creased $20,340,086 over 1894. Internal revenue 
receipts, on the other hand, from which an in- 
crease has been expected, decreased $3,689,- 
560. 

The secretary points out that notes presented 
to thetreasury for redemption are by the law of 
1878 made part of the cash assets of the treasury 
after their receipt, and by that law must be re— 
issued. The administration therefore has no 
option as to the use for ordinary disbursements 
of notes received from holders withdrawing gold 
from the treasury. This fact disposes of the 
contention that the secretary had no right to 
use for ordinary expenses the money paid in 
against the 1894 loans. The truth is that, when 
the gold thus received was replaced by notes 
presented for redemption, it was a legal require- 
ment that the notes should be so used. 

The treasury’s cash balances December 1, 
was $177,406, 386, or $98,072,420 in excess of the 
existing gold reserve, and $77,406,386 in excess 
of $100,000,000, the legal minimum of that re- 
serve. This surplus insures the ability of the 
government to meet all obligations this year 
and carry a large balance at the close, without 
additional taxation. The secretary again urges 
however, that authority be givento sell, or to 
use in payment)of expenses, in any casual 
emergency, short-time bonds ata low rate of in- 
terest. Economy in expenditure is urged, and 
the secretary expresses the belief that many 
items of appropriation may properly and easily 
be cut. 

The bond issues of 1894 and 1895 are officially 
discussed. The modification of the syndicate 
contract of last February, by which a part of 
the gold contracted for delivery from abroad 
was accepted from domestic institutions, is ex- 
plained as due to the necessity of preventing 





64 THE BANKING 
disturbance in foreign exchange at a critical pe- 
riod, which might have forced gold shipments. 
Mr. Carlisle reiterates his views, already 
publicly expressed, as tothe greenbacks. He 
advises ‘‘that the United States notes and 
Treasury notes should be retired from circula- 
tion at the earliest practicable day, and that the 
government should be wholly relieved from the 
responsibility of providing a credit currency for 
the people.” The history of the legal tenders 
is concisely sketched, andthecause of the heavy 
gold withdrawals pointed out as ‘‘a want of 
confidence in the stability and safety of our cur- 
rency.” The banks, he adds, have ceased since 
July, 1892, to provide gold for export, ‘‘having 
reduced their gold” already ‘‘as much asa prop- 
er regard for the preservation of their own credit 
would permit.” Furthermore, in the secretary’s 
‘our own people have withdrawn 


opinion, 
large sums for hoarding or for the settlement 
of gold contracts at home.” Regarding the 
question of redemption of notes, Mr. Carlisle 
emphatically says: ‘‘A refusal to pay gold on 
either class of our notes, when demanded by 
the holders, would instantly destroy the parity 
of the two metals, reduce the currency toa 
silver basis, unsettle all values, impair the ob- 


ligations of all existing contracts, and precipi- 


tate a financial, industrial and commercial 
revolution more disastrous in its consequences 
to the labor and business interests of the coun- 
try than any panicor depression that has yet 
occurred in our history.” 

Regarding the proposition that a heavy sur- 
plus revenue would make possible the contrac- 
tion of the currency through heaping up legal 
tenders in the Treasury, the secretary perti- 
nently remarks that it ‘‘would be the most re- 
markable financial experiment of modern 
times. * * * It would beimpossible for the 
Treasury to hold for any considerable time a 
surplus of $485,000,000 or anything near that 
sum, in opposition to the popular demand that 
would be persistently made for its distribution 
by appropriations for pretended public pur- 
poses, or by deposits in the banks to be used by 
them in making loans tothe people. Our own 
experience upon this subject ought to convince 
us of the futility of such a scheme” 

Mr. Carlisle’s proposition for the retirement 
of the notes is that authority be given to issue 
from time to time gold bonds for not more than 
3 percent., and use the gold obtained for re- 
demption of the notes. National banks should 
then be allowed to extend circulation to the face 
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value of deposited hondg, and the tax on circu. 
lation be reduced tosone-fourth of 1 percent, He 
advocates, as the President did in his message, 
the use of branch banksof national institutions, 

The discussion of this part of the subject in 
the secretary's report is very thorough, and 
should be read in full by all who wish to obtain 
knowledge of the subject. 


A western lawyer had occasion to order 


‘*Black on Intoxicating Liquors.” He had just 


been consulting ‘‘Jaggard on Torts.” In a 


moment of aberration he wrote the publishers 
asking for ‘‘Jag. on Intoxicating Liquors.” 


WEEKLY MARKET LETTER. 
Crapp & Co., Mitts Buiipine, N. Y. 
NEW YORK, THURSDAY, Jan. 16, i806. 


FINANCIAL OUTLOOK. 


Our Golden executive and Silvery Senators 
will not forget the debt they owe to Uncle Sam. 
The prosperity of every hamlet appears to rest 
on their yeaor nay. Hope trembles in eager 
anticipation of witnessing unselfish courage, 
The Republic delights to honor a confession of 
error that corrects the mistake. Labor and 
capital stand hand in hand awaiting the word 
that will start hesitating industry into unpara- 
lelled activity. 

STRAWS.—The net gold exported in 1895 was 
$73,144,901, net silver exported $37,091,422. 
Production of gold in United States, estimated 
$45,000,000 to $52,000,000. Sight sterling ex- 
change in London ranged in New York in 1895 
from 4.87 to 4.91%. Dun reports 13,197 fail- 
ures in 1895, with aggregate of liabilities $173,- 
196,060 against 13.885 in 1894 with $174.992,- 
856. Manufacturing failures were 2,635, with 
liabilities of $73,920,073, against 2,832 in 1894 
with $67,363,775. Pig iron gained 7.7 per cent. 
receded to gain of 6.9 percent, Cotton gained 
64.7 per cent., receded to gain of 47.11 per 
cent. Hides gained 73.5 per cent., receded to 
gain of 13 per cent. England's wool and woolen 
goods exports were over $55,000,000 in 1895, 
against average of $25,000,000 in years I8qI to 
1894. Our national debt was reduced over 1,880 
million dollars during 24 years ending March 1, 
1893. For three years ending March rst, 1896, 
it may show anincrease of over 262% million 
dollars; adding interest to maturity the debt 
will be increased to about 500 million dollars. 
We believe a popular loan should be so arranged 
that the people could subscribe for smal! or 
large bonds at all national banks or sub-treas- 
uries or postoffices at a fixed price, rather than 
be hampered by complications to aid syndicates. 
There is no doubt but one or two hundred mil- 
lions has been subscribed for, but the govern- 
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ment will scarcely secure as much net money as 
if the loan so!d under the French or equity system 
of popularloans. The pending Tariff bill appears 
to only need the support of a few U. S. senators 
who represent people that have taken immense 
sums from the treasury. The President's tariff 
agitation evidently has costthe government and 
people untold millions, by creating a deficiency 
in revenue which can likely be made good from 
this time on by his signing the proposed Tariff 
for Revenue bill. 


STOCKS AND BONDS. 
Bonps.—Sales of Municipal bonds for Decem- 
ber, 1895, were $8,545,804, and for year 1895 
were $114,021,633, against $117,167,225 in 1894, 
and $77,421,273 in 1893. Railway bonds are 
low and should be bought for good profits. 
RaILwAy Stocks. —Corrected totals show 
sales of stocks on New York Stock Exchangein 
1895 were 67,583,232 shares, aggregating value 
of $3,808,338,604, against 49,075,032 shares in 
1894, at value of $3.094,942,769. May and June 
showed nearly go per cent. increase of business 
compared with 1894. Two hundred and four 
railroads, operating 148,265 miles show gross 
earnings for the year $886,257,385. against 
$836,326,418 the previous year, 81 roads operat- 
ing forelevenmonths only. The increase on 
132 roads for December was 9.15 per cent., or 
nore than any other month’s increase, except 
that of Jaly. The ‘‘Chronicle” reports Pennsyl- 
vania Railway gained 9% million dollars; Great 
Northern, $2,y59,335; N. Y. Central, $2.541.397; 
Northern Pacitc, $2,361,981; St. Paul, $2,134,- 
614; C. C. C. & St. Louis, $1,024,521. Reading, 
including Coal Company, $3,336,887; North- 
western, $1,875,910, and that the Southwestern 
group gained over $2,000,000, or over 2 per 
cent. The Western markets received in 1895 
about 493 million bushels of all grain, against 
about 427 million bushels in previous years,and 
neither corn nor oats from a record-breaking 
crop have commenced to move, The Reading 
Ry. & Coal Co. reorganization appears assured. 
Its securities exceeded all other roads (except 
the Atchison) that has passed into receiver's 
hands. Tennessee Coal & Iron reports good 
earnings. Union Pacific is gaining ground. 
The statistical and financial position of the gov- 
ernment seems to justify a large advance in 
railroad stocks, and warrants buying with or- 
dinary caution for handsome gains. 
INDUSTRIALS.—It is surmised in Washington 
that Sugar protection denied by last year’s un- 
animous administration, may be secured in 
1896. Chicago Gas people still appear ham- 
pered by many difficulties; we see no reason to 
expect much advance. General Electric’s 
friends in the stock appear to be willing to play 
tag to any advance that may be secured in the 
general market. Tobacco manipulators are 
probably again in position to advance quota- 
tions, and their following has_ increased. 
Leather people who sold on the boom in the 80s 
are probably willing to pass the dividend and 
buy in the 60s. Lead and Oil are doing a very 
fair business. Cordage is low and might double 
easily. Everything will aid the manipulators 


when the tide turns upward, and it probably 
has turned already, We mail customers and 
applicants intending to become customers our 
semi annual Blue Book about railway securities 
free of cost. 


COTTON. 


The cotton visible is 729,515 bales lessthan a 
year ago, and 483,478 bales less than two years 
ago. It exceeds a million bales more than 
usual for the eight years preceding 1892. Then 
cotton ranged from two to three cents per 
pound above recent prevailing prices. Amount 
in sight to January 10 was 5,154.000 bales. Am- 
erican spinners had taken 1,427,645 bales. Ex- 
ports were 2,341,122 bales. The surplus insight 
in U. S. appears to be 1,385,466 bales. The 
stocks at ports aggregate 1,175,731 bales and at 
interior towns 565,410 bales. Receipts continue 
liberal, and to indicate the crop will exceed 7,- 
000,000 bales. R. T. Wilson & Co. estimate 
the crop to be 7,188,292 bales. Mr. Neill reit- 
erates his opinion crop is 6,s00,v00 bales. 
There appears to be a growing feeling the crop 
will be nearly 7,250,000 bales. An Alabama 
correspondent predicts the 1896 acreage will 
equal that of 1894. A Georgia correspondent 
says it will not be the fault of the planter if the 
coming crop does not equal 12,000,000 bales, 
A ciose guesser, who bases his figures on aver- 
ages of receipts, says crop will be from 7,423,- 
000 to 7,956,000 bales. Last year he was but about 
50,000 bales out of the way. A Texas corres- 
pondent predicts that State will grow as much 
as in 1894. Dealers in fertilizers almost every- 
where report larger sales and at full prices,with 
I5 to 20 per cent, increase over last season, 
Mississippi reports many sections will increase 
the acreage 25 to 30 per cent., and reports many 
localities where the crop has not been marketed. 
The Bombay movement continues about double 
that of about a year ago. Many predict con- 
sumption will not increase, but that the 73 new 
mills in the South will do less business, at less 
profits, and on a declining market; that spinners 
in Europe and America had 600,000 bales more 
cotton August Ist than August Ist, 1894. The 
American Cotton Growers’ Protective Associa- 
tion meets at Memphis the 21st. Texas is to 
have similar meetings to prevent increasing the 
acreage. Looking backward we recall no in- 
stance where farmers have secured the desired 
protection and advanced price and increased re- 
serve, by co-operation to prevent increased or 
decreased acreage or enhanced values. Farm- 
ers, like other people, will scarcely plant corn 
and other staples at prevailing low prices, when 
they can apparently see so much gain in plant- 
ing cotton. The quality of the cotton marketed 
never was better, The seed must naturally be 
good. Speculation is less among growers and 
their neighbors. High priced cotton always 
has created more activity on the exchanges, in- 
creased the values of memberships, and bene- 
fitted the cotton grower and all parties in inter- 
est outside the consumer. We mail our Cotton 
Facts to customers and applicants intending to 
become customers, free of cost 
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WHEAT. 


Chicago has 4,481,000 bushels wheat in pri- 
vate elevators and 21,094,000 bushels in regular 
storage houses. Combined stock exceeds total 
wheat received in Chicago in 1894 or 1895, and 
approximately that grown in Illinois in 1895. 
Minneapolis has 18,842,000 bushels and Duluth 
8,877,000 bushels, Primary receipts to date are 
about 143,000,000 bushels against about 120,- 
000,000 bushels last season and 124,000,000 
same time in 1893-4. Exports to date have 
been about 74,000,000 bushels against 84,000,000 
bushels lastyear. Stocks in Europe January I 
were given by the ‘‘Daily Trade Bulletin” as 
89,800,000 bushels against 78,500,000 bushels 
January 1, 1894. Aggregate supplies of flour 
and wheat in the United States and Canada on 
January 1, 1896, as reported to ‘Daily Trade 
Bulletin” and ‘‘Minneapolis Market Record” 
were 134,997,000 bushels against 149,475,000 
bushels January 1, 1895, and 130,165,200 bushels 
January 1, 1894, and 149,520,240 January 1, 
1893, and 95,.493,coo bushels January 1, 1892. 
World's visible is reported 224,797,000 bushels 
January 1, 1896, against 218,787,000 bushels 
December I, 1895, and 277,975,000 bushels, Jan- 
uary 1, 1895. Weekly primary receipts recently 
continue toaverage about equal to exports. Win- 
ter wheat receipts are larger than a year ago,and 
Michigan Millers’ Association estimates acre- 
age Winter Wheat 108 per cent., and condition 
g6 per cent. as compared with last year, and 
that 25 per cent. of last crop is still in farmers’ 
hands, The spring wheat movement is 2% 
times larger and in excess of same weeks two 
years ago. Past three months primary spring 
wheat shipments were more than double same 
time last season. Exports are also larger. Both 
only exceeded from the crops of 1891 and 1892. 
Our visible, the amount afloat and the English 
and European visible each and all decreased 
the past week. Winter wheat prospects every- 
where are reported good. The five Winter 
wheat states, Ohio, Indiana, Illinois, Missouri 
and Kansas, grew only 128,000,000 bushels in 
1895 against 204,000,000 bushels in 1894. We 
record no previous season when spring wheat 
markets were shipping so much to winter wheat 
markets. Atthe same time the spring wheat 
supply seems tc be satisfying the domestic and 
export demand. We believe the visible is prac- 
tically around the maximum point. It is about 
17,000,000 bushels less than a year ago. The 
yield per acre, 13.7 bushels, as given by the 
government, has only once been exceeded, and 
then for the 1891 crop it was reported as 15.2 
bushels. Stocks in the Northwest are nearly 
double those a year ago and millers using very 
much more. The ‘‘London Corn Trade List” 
states Argentine advices indicate the crop will 
be less than 1895 by about 500,000 tons, that 
India prospects continue very discouraging; 
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that Australia’s crop will be very small, and 
that exports for next year will be light, rainfall 
deficient, and statistical position very strong. 
About two-thirds of Russia’s crop is spring 
wheat. Recent shipments are light China 
and Australia continue drawing large supplies of 
flour from the Pacific coast. Milling wheat 
there is in about as good demand as in our win- 
ter wheat states. The bulls say a continuance 
of recent demand will speedily clean out onr 
stocks, and that it is hard for them to see how 
we can fail to have some appreciation in prices. 
We advise purchases of wheat on weak market 
days. 


CORN. 


Sentiment continues arrayed on the bear side. 
It is ever thus about the beginning of a large 
crop with prices at a minimum point. Visible 
stocks are much less than a year ago. Many 
cribbers are selling May or July corn against 
daily purchases. They have generally arranged 
to carry their country elevator holdings a year 
or more if needs be. Export clearances exceed 
previous records. We favor purchases on weak 
spots. 


OATS. 


No previous season produced as many oats, 
Seldom were less needed. They command less 
per ton in the northwest thaa good hay. Crib- 
bers everywhere have been free buyers and 
equally free sellers of distant futures. 


PROVISIONS. 


The export demand is far in excess of a year 
ago, some contending it is to supply naval ves- 
sels. It seems to be conceded the packing and 
weight of hogs this season will be more than 
last season. Packing at Chicago since Novem- 
ber has been about 134,000 hogs more than last 
season. The domestic and export demand con- 
tinues very large, preventing any large accumu- 
lation. The world’s supply of Lard January | 
was reported as 292,000 tierces, against 256,000 
tierces a month previous and 180,000 January 
I, 1895, the increase nearly all being in this city 
and intended for immediate export, with about 
30,000 tierces recently shipped from Chicago. 
Packing from November 1 to January 9 was re- 
ported as 4,360,000 hogs against 4,350,000 last 
year. 


Yours truly, 


CLAPP & COMPANY. 





P.S. We mail customers our Red Book on 
grain and provision statistics free of cost. 





